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CONGRESSIONAL  OVERSIGHT  OF  ADMINISTRATIVE 

AGENCIES 

(Federal  Energy  Administration) 


TUESDAY,  JUKE  3,  1975 

U.S.  Senate, 
Subcommittee  ox  Separation  of  Powers, 

Committee  on  the  Judiciary, 

Washington.,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  vX  10:10  a.m.  in  room 
Crl2(),  Dirksen  Senate  Office  Ikiilding,  lion.  Charles  McC.  Mathias,  Jr., 
presiding. 

Present :  Senator  Mathias. 

Also  present:  Irene  R.  Margolis,  staff  director;  Carl  Tobias,  coun- 
sel; Quiiicy  Rodgers,  minority  counsel. 

Senator  Mathias.  The  committee  will  come  to  order. 

The  hearings  convened  this  morning  come  at  a  time  when  national 
and  world  leaders  have  expressed  the  need  to  construct  a  worldwide 
umbrella  to  shelter  us  from  the  pending  storms  of  an  energy  shortage. 
This  energy  shortage  ^^•hich  is  coming  about  is  not  sufficiently  under- 
stood. It  stems  from  a  number  of  causes,  not  the  least  of  which  is  that 
generations  ago,  societies  in  many  parts  of  the  world  which  expended 
primitive  forms  of  energy  now  have  electricity  and  the  appliances 
Avhich  greatly  increase  their  energy  consumption.  Again  last  week, 
President  Ford  outlined  his  energy  progi'am  to  reduce  consumption 
and  stinuilate  increased  domestic  i)roduction  with  the  ultimate  objec- 
tive of  reducing  U.S.  dependence  on  im)>orted  oil.  He  said  in  part  that, 
'•During  February,  March,  April,  and  May,  the  Congress  did  nothing 
positive  to  end  our  energy  dependence."'  In  all  candor.  I  share  these 
sentiments.  Many,  including  myself,  have  described  the  President's 
program  as  a  blunt  instrument.  However,  it  is  seldom  noted  that  this 
program  is  the  only  instrument  available  to  him  and  the  only  instru- 
ment Congress  h.as  thus  far  provided. 

Secretary  of  State  Kissinger  has  called  for  the  formation  of  a  three- 
pronged  worldwide  energy  conference.  This  forum  would  begin  major 
substantive  work  on  oil  i)rices  and  supply,  reform  other  raw  materials 
markets,  and  remedy  the  critical  problems  facing  impoverished  na- 
tions of  the  world.  For  many  months  Congress  has  worked  to  enact 
energy  legislation.  The  record  is  one  of  over  and  under  reaction.  There 
vras  ovei-reaction  to  embargo  when  the  walls  of  the  Senate  Chamber 
echoed  with  cries  of  crisis,  the  need  for  instant  change,  for  inassive 
new  bureaucracies,  and  the  abandonment  of  procedural  niceties.  With 
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tlie  end  of  the  embarg-o.  Congress  went  to  sleep  on  energy.  We,  as  an 
institution,  have  failed  to  explain  to  the  American  people  the  long 
term,  serious  nature  of  the  energy  problem.  Some  months  ago,  for 
instance,  Senators  and  Representatives  were  more  than  willing  to  leg- 
islate an  end  to  so-called  recreational  use  of  energy  without  precise 
standards.  Now  these  same  people  refuse  to  ask  the  American  people 
for  any  sacrifice  whatsoever.  Consequently,  we  drift  on  with  a  gnaw- 
ing sense  of  unease — always  knowing  that  the  i)roblem  is  there,  and 
that  Ave  have  failed  to  face  it.  All  of  this  occurs  in  an  atmosphere  of 
concern  that  the  world  may  be  faced  with  another  oil-price  increase 
this  fall — certainly  a  significant  increase  within  the  next  18  to  24 
months. 

Today  we  will  examine  administrative  procedure  and  judicial  re- 
view provisions  of  energy  legislation,  and  examine  at  least  the 
evident  problems.  Questions  that  must  be  asked  include:  is  there  ade- 
quate notice  of  agency  actions;  are  guidelines  and  standards  available 
to  the  public;  what  provisions  have  been  made  for  public  participation 
in  the  agency  decisionmaking  process;  do  the  judicial  review  provis- 
ions operate  efficiently  and  effectively;  and  finall}^,  what  procedural 
cracks  exist  that  we  have  not  as  yet  been  made  aAvare  of?  AVhich  ones 
are  capable  of  solution,  and  which  ones  are  beyond  our  ability  to 
correct  ? 

Voluntary  and  willing  compliance  by  Americans  with  the  rules, 
regulations  and  orders  formulated  by  governmental  agencies  depends 
to  a  lai-ge  extent  upon  the  perception  of  those  regulated.  An 
equitable  and  rational  basis  must  exist  for  agency  decisions.  All  too 
often,  the  true  intent  behind  the  imposition  of  administrative  proce- 
dures becomes  cloaided  by  agency  warnings  that  some  pi'ovisions  are 
impractical,  and  others  impose  too  great  a  burden.  It  is  crucial  to 
remember  that  administrative  procedures  are  not  arbitrary  sanctions 
imposed  upon  agencies  to  make  the  administration  of  agency  functions 
more  difficult.  Rather,  such  procedures  represent  a  congressional  at- 
tempt to  insure  the  merger,  and  not  the  divergence,  of  public  and 
private  interests.  As  I  have  stated  before,  no  agency  will  long  retain 
or  deserve  public  suppoit  if  its  decisions  are  net  decided  by  a  process 
that  is  open,  fair-,  consistent,  thorough,  rational,  enforceable,  and  nec- 
essary. 

This  morning  the  witness  list  includes  Robert  I^Iontgomery,  Gen- 
eral  Counsel  of  the  Federal  Energy  Administration;  Mr.  Peter  Schuck 
of  the  Consumers  Union ;  Mr.  Warren  Belmar,  chaimian,  and  John 
Hodges  and  Jeffrey  Burt,  cochairmen.  Emergency  Economic  Controls 
Committee  of  the  Section  on  Administrative  Law  of  the  American 
Bar  Association;  and  INIr.  Henry  Rosenberg  of  Crown  Petroleum. 
Mr.  ^Montgomery  has  filed  a  statement  of  impressive  length  with  the 
committee.  I  wonder  whether,  in  the  interest  of  a  free  exchange  this 
morning,  we  could  make  room  at  the  witness  table  for  Mr.  Schuck  and 
JMi-.  Belmar  to  flank  Mr.  Montgomery  and  h.is  staff?  I  think  this  ar- 
rangement could  lead  to  some  interesting  dialog  as  we  begin  our  ques- 
tion and  answer  period. 

Mr.  ]Montgomery,  please  proceed  with  your  initial  statement.  I  as- 
sure you  that  the  statement  will  be  included  in  the  record  in  full,i  but 
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any  paraphrase  or  summary  3'ou  Avish  to  give  will  provide  us  more 
time  to  look  into  some  of  the  questions  we  may  have. 

Mr.  Montgomery.  Thank  you  very  much,  sir.  I  appreciate  your  in- 
terest in  moving  and  proceeding  along,  and  the  statement,  as  you 
pointed  out,  is  a  lengthy  one.  It  runs  over  30  pages.  I  will  be  happy 
to  cut  it  down  substantially  in  my  oral  presentation.  I  would  like  to 
cover  at  least  the  highlights,  though,  and  I  also  apologize  for  bringing 
such  a  large  number  of  people  with  me.  But  we  are  happy  to  have  iVIr. 
Schuck  and  Mr.  Belmar  and  the  others  up  here. 

I  would  like  to  introduce  my  staff.  From  my  left  is  David  Vaughan, 
Assistant  General  Counsel,  who  handles  matters  dealing  with  alloca- 
tion ;  and  Mv.  Doug  Robinson  to  my  left.  Deputy  General  Counsel  for 
compliance  and  litigation.  On  my  right,  Mel  Goldstein,  Director  of 
FEA's  Office  of  Exceptions  and  Appeals,  and  to  his  right  Dick  Strat- 
ford, the  attorney  from  my  office  most  familiar  with  the  Freedom  of 
Information  Act,  and  our  actions  connected  with  that  area. 

Senator  ]Matiiias.  Please  proceed. 

TESTIMOITY  OF  ROBERT  E.  MONTGOMERY,  JR.,  GENERAL  COUNSEL, 
FEDERAL  ENERGY  ADMINISTRATION,  ACCOMPANIED  BY  DAVID 
VAUGHAN,  ASSISTANT  GENERAL  COUNSEL;  DOUGLAS  ROBINSON, 
DEPUTY  GENERAL  COUNSEL  FOR  COMPLIANCE  AND  LITIGATION; 
MEL  GOLDSTEIN,  DIRECTOR,  OFFICE  OF  EXCEPTIONS  AND 
APPEALS;  AND  RICHARD  STRATFORD,  ATTORNEY,  OFFICE  OF 
GENERAL  COUNSEL 

]\Ir.  ]\IoxTGOMERY.  I\Ir.  Chairman,  it  is  my  pleasure  to  be  here  this 
morning,  to  be  with  you  to  discuss  the  administrative  procedures  em- 
ployed by  the  FEA  in  the  formulation  of  its  rules,  regulations  and 
orders. 

"We  share  your  interest  in  insuring  that  procedural  safeguards  exist 
to  provide  for  the  fair  administration  of  FEA's  authority,  and  to 
provide  for  accountability  and  due  process  in  agency  proceedings.  We 
believe  that  an  examination  of  FEA's  record  under  the  Emergency 
Petroleum  Allocation  Act  of  1973— the  EPAA— and  the  Federal 
Energy  Administration  Act  of  1974 — the  FEA  Act — demonstrates  our 
commitment  to  administrative  fairness. 

My  prepared  remarks,  after  a  short  discussion  of  the  background  for 
the  enactment  of  the  EPAA  and  the  FEA  Act  and  the  unique  charac- 
teristics of  the  FEA's  regulatory  programs,  will  focus  primarily  upon 
the  areas  identified  in  Senator  Mathias'  letter  of  May  8  as  being  of 
particular  concern  to  the  subcommittee.  I  would  like  to  deal  in  very 
brief  form  with  both  the  introductory  material  and  each  of  the  major 
points. 

As  you  know,  and  as  you  mentioned  in  your  opening  statement,  the 
Allocation  Act.  a  major  regulatory  program  that  we  have  been  ad- 
ministering, and  the  FEA  itself  under  the  Federal  Energy  Adminis- 
tration Act,  are  the  product  of  a  crisis  atmosphere  that  existed  in  late 
1973-74. 

Senator  aIatiiias.  That  is  never  a  good  way  to  legislate. 

Mr.  MoxTGOMERY.  You  are  certainly  right  there,  but  unfortunately, 
at  times  that  seems  to  be  the  only  way  that  we  can  react.  I  need  not  go 
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over  the  details  of  that  crisis  and  emergency,  but  I  would  point  out  that 
the  Allocation  Act,  by  its  terms  and  its  statement  of  purpose  and  intro- 
ductory language,  clearly  recognizes  the  severe  crisis  that  the  Nation 
faced,  and  clearly  recognized  that  we  were  acting  in  an  extraordinary 
situation.  And  the  authority  given  the  President  to  establish  price 
controls  and  mandatory  allocation  systems  for  crude  oil  and  all  petro- 
leum products  was  not  a  routine  regulatory  matter,  but  an  emergency 
response  to  a  genuine  national  crisis. 

In  section  4(a)  of  the  Allocation  Act,  for  example,  the  Congress  took, 
I  think,  the  unprecedented  step  of  directing  that  the  program  required 
by  the  act  would  be  first  promulgated  within  15  days  of  the  act's  pas- 
sage, the  enactment  of  the  statute,  and  made  effective  15  days  subse- 
quent to  that.  So  there  was  only  a  total  of  30  days  which  was  allowed 
by  Congress  for  the  President  to  develop  and  propose  and  get  public 
comment  on,  and  finally  implement,  the  most  comprehensive  program 
ever  established  for  the  petroleum  industry,  and  I  think  one  of  the  most 
comprehensive  ever  established  for  any  industry  in  this  country. 

The  response  of  the  administration  to  this  mandate  was,  I  tliink, 
reasonable  and  effective  under  the  circumstances.  The  President  did 
create  the  FEO — Federal  Energy  Office — by  Executive  order,  and  by 
mid-January,  somewhat  after  the  30-day  period  but  as  soon  as  pos- 
sible, the  regulations  required  by  the  statute  were  implemented.  I  think 
that  it  is  clear  that,  while  imposing  this  timetable,  Congress  clearly 
contemplated  that,  at  least  insofar  as  the  early  regulations  were  con- 
cerned, there  would  be  some  procedural  shortcuts.  While  the  rulemak- 
ing procedures  contained  in  the  EPAA  did  remain  applicable  to  the 
rulemaking  activities  of  FEA,  those  procedures,  as  you  know,  do  pro- 
^■ide  considerable  flexibility.  The  procedures  that  pertain  to  adjudica- 
tion under  the  APA  were  made  specifically  inapplicable  to  adjudica- 
tions conducted  by  FEA. 

As  to  the  initial  regulations,  FEO  at  that  time  did  solicit  public 
comment.  Hearings  were  not  held,  due  to  the  shortage  of  time.  Certain 
other  procedural  steps  were  omitted,  such  as  the  fding  of  an  environ- 
mental impact  statement.  I  would  like  to  correct  my  prepared  state- 
ment, though,  which  states  that  the  submission  of  the  regulations  to  the 
FTC  and  Antitrust  Division  of  the  Department  of  Justice  were  dis- 
pensed with.  As  a  matter  of  fact,  that  is  incorrect  since  FEO  at  that 
time  did  submit  those  regulations  to  the  FTC  and  the  Justice  Depart- 
ment. However,  that  provision  of  the  statute  which  required  that  the 
comments  of  the  FTC  and  the  Justice  Department  would  be  submitted 
and  returned  to  the  President  7  days  prior  to  tlie  effective  date  of  the 
regulations  was  not  met. 

So,  there  was  substantial  compliance  with  that  provision.  However, 
due  to  the  incredibly  short  time  period,  there  was  not  a  prior  submis- 
sion and  review  of  those  comments.  After  the  fact,  there  was  an  attempt 
by  FEA  to  encourage  public  comment  on  a  continuing  basis  in  the  final 
regulations  that  took  effect  January  15,  1974.  The  paragraph  which  I 
have  set  out  verbatim  in  my  statement  was  included,  making  specific 
reference  to  the  expedited  time  schedule,  recognizing  that  mistakes  and 
pro]:)lems  were  certain  to  be  discovered  after  the  fact,  and  encouraging 
public  interest  in  and  revicAV  of  and  comment  on  the  regulations  on  a 
continuing  basis,  thereby  acknowledging  that  we  would  have  to  make 
changes  as  we  went  along. 


Looking  at  one  of  tlic  major  concerns  of  the  subcommittee,  we  have 
set  ont  in  the  prepared  statement  some  of  the  numbers  in  regard  to  the 
opportunity  for  hearing  and  comment  on  some  of  our  rulemakings  and 
amendments  to  regulations.  Of  some  61  amendments  or  additions  to  the 
initial  regulations,  v.-hich  were  made  between  January  14,  19(4,  and 
Juno  27,  1974,  when  the  FEA  Act  became  effective,  14  were  promul- 
gated with  a  prior  comment  period  and  47  were  promulgated  without 
a  prior  public  comment  period.  Of  the  47  issued  without  a  prior  com- 
ment period,  however,  many  were  of  a  corrective  or  procedural  nature 
without  substantive  effect  upon  the  regulatory  program.  These  were 
intended  to  provide  identification  and  guidance. 

It  is  important  to  recognize,  during  this  time  period,  the  embargo 
was  in  full  swing,  and  the  actions  that  FEA  were  taking  with  regard 
to  its  initial  regulations  were  by  and  large  feverish  attempts  on  our 
pait  to  reconcile  the  initial  regulatory  program,  notwitlistanding  ev- 
eryone's erl'orts.  Thus,  our  actions  were  not  at  all  perfect  or  absolutely 
consistent  with  the  real  world,  to  the  changing  situation  and  to  the 
problems  that  were  developing  in  certain  geographic  locations  in  cer- 
tain parts  of  the  industry,  which  in  our  view  required  imniediate  and 
the  most  expeditious  possible  actions.  The  next  couple  of  pages  of  the 
testimony  simply  set  out  the  provisions  of  the  statutes,  the  Allocation 
Act  and  the  FEA  Act,  which  govern  our  rulemaking  proceedings, 
emphasizing  the  added  requirements  set  out  in  the  FEA,  which  took 
effect  in  IMay  of  1974  insofar  as  a  mininunn  10-day  con^.ment  period 
and  the  public  hearing,  in  all  cases  where  significant  numbers  of  peo- 
ple were  likelv  to  be  affected. 

Since  the  FEA  Act  became  operativ'e  shortly  after  the  embargo, 
after  the  return  of  some  degree  of  normal  operating  conditions  in  the 
industry,  the  FEA  has  had  approximately  71  rulemaking  proceedings. 
In  45  of  these  instances,  an  oppoi-tunity  for  prior  public  comment  was 
provided,  and  in  27  cases  a  prior  hearing  was  held.  Of  the  26  instances 
when  a  rule  was  issued  without  opportunity  for  public  comment  or  a 
hearing,  in  12  cases  a  subsequent  hearing  was  held,  and  in  16  cases  an 
opportunity  to  file  written  comments  was  provided  after  the  rule  or 
regulation  was  promulgated.  The  remaining  14  rulemakings  were 
procedural  or  corrective  in  nature,  and  did  not  affect  the  substance  of 
the  regulations. 

For  example,  FEA  published  a  compilation  of  its  allocation  regula- 
tions on  October  1,  1974,  without  prior  comment,  followed  by  an 
amendment  a  few  days  later  to  correct  inadvertent  errors  in  the 
compilation. 

Turning  to  the  specific  areas  of  concern  mentioned  in  your  letter, 
Mr.  Chairman,  the  first  was  the  availability  of  our  guidelines  and 
standards,  those  upon  which  we  base  our  orders.  Public  access  to  FEA 
guidelines  and  standards,  as  well  as  to  the  data  upon  which  the  FEA 
bases  its  order,  is  insured  and  protected  by  the  Freedom  of  Informa- 
tion Act,  which  of  course  applies  to  all  Federal  agencies.  In  addition, 
certain  provisions  which  are  unique  to  FEA  under  the  FEA  Act,  pro- 
vide the  public  and  Congress  with  certain  information,  including  in- 
formation on  the  enerfry  situation  in  general.  Furthermore,  a  section 
mentioned  above  requires  the  FEA  to  make  available  internal  rules 
and  guidelines  on  a  formal  basis  of  any  published  rule  or  regulation 
or  order. 
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We  go  ahead  in  this  written  statement  to  discuss  in  some  detail  our 
compliance  with  the  specific  sections  of  the  Freedom  of  Information 
Act,  and  our  basic  conclusion  is  that  we  attempted  to  the  degree  possi- 
ble to  comply  with  both  the  letter  and  the  spirit  of  these  requirements. 
"We  not  only  published  our  proposed  rulemakings  in  the  Federal 
Register,  but  we  are  taking  a  liberal  policy  insofar  as  publishing  other 
items,  such  as  notices,  policy  statements,  and  guidelines  in  general.  In 
fact,  I  think  we  have  inundated  the  Federal  Register  with  materials 
that  some  might  have  thought  were  not  necessary,  but  we  felt,  in  the 
desire  to  achieve  the  maximum  dissemination,  to  be  usefully  published 
there,  and  would  in  some  cases  be  beneficial. 

In  addition,  oftentimes  our  preambles  to  proposals  or  final  rule- 
makings have  included  not  only  detailed  statements  of  the  reasons 
behind  a  particular  policy  direction  chosen,  but  also  have  announced 
general  policy  as  to  how  FEA  intended  to  enforce  or  apply  certain  of 
the  regulatory  provisions.  For  example,  the  preambles  that  we  in- 
cluded in  the  publication  of  our  proposed  and  final  transfer  price 
regulations  not  only  examined  the  rationale  of  the  prospective  regida- 
tions,  but  also  announced  the  manner  in  which  FEA  intended  to  en- 
force the  prior  regulations. 

Almost  all  of  the  material  published  in  the  Federal  Register  is  also 
published  pursuant  to  an  arrangement  which  FEA  made  about  a  year 
ago  with  the  Commerce  Clearing  House  for  the  production  of  a  three- 
volume  looseleaf  service  called  the  Federal  Energy  Guidelines.  The 
Federal  Energy  Guidelines  are  available  by  subscription  to  any  mem- 
ber of  the  public.  We  have  a  copy  of  one  volume  here  which  we 
brought  simply  to  illustrate  the  size  and  the  thoroughness  of  the 
coverage  of  this  compilation.  Each  JMember  of  Congress  has  been  pro- 
vided a  copy  of  these  guidelines.  They  are  available  to  the  public,  and 
in  our  Freedom  of  Information  Act  reading  room;  and,  of  coui'se, 
these  are  available  upon  a  subscription  basis  to  anyone  who  has  a  con- 
tinuing need,  and  would  like  to  have  their  own  copy.  These  guidelines 
contain  not  only  our  regulations  and  other  matters  published  in  the 
Federal  Register,  but  also  all  pertinent  statutes,  Executive  orders, 
proclamations,  information  on  organizational  structure,  including 
location  of  regional  offices,  notices  and  copies  of  data  collection  forms, 
all  the  decisions  of  FEA's  Office  of  Exceptions  and  Appeals,  and 
copies  of  all  significant  court  decisions  relating  to  FEA  programs. 

I  might  point  out,  as  far  as  regulations  are  concerned,  that  this  docu- 
ment contains  not  only  the  present  regulations,  but  for  purposes  of 
making  it  easier  for  those  subject  to  regulation,  or  otherwise  inter- 
ested, to  follow  the  course  of  the  history  of  our  regulator  program  we 
include  each  prior  version  of  a  regulation,  a  kind  of  legislative  history. 
Under  the  Freedom  of  Information  Act,  all  agencies  are  required  to 
make  available  to  the  public,  except  insofar  as  they  are  exempted,  cer- 
tain other  materials,  principallv  final  opinion  statements  of  policy  and 
administrative  staff  manuals.  The  recent  amendments  to  the  act  that 
took  place  on  February  19  this  year  include  the  additional  require- 
ment that  each  agency  also  create  and  maintain  a  current  index  of  all 
materials  which  previously  we  had  been  required  to  make  available 
for  public  inspection  and  copying.  We  believe  we  are  complying  with 
both  the  letter  and  spirit  of  this  requirement. 


Senator  INIathias.  Going  back  for  just  a  minute — you  spoke  of  the 
fact  that  subscriptions  were  available. 

Mr.  Montgomery.  Yes,  sir. 

Senator  Mathias.  How  many  subscribers  do  you  have? 

Mr.  MoNTOOMERY.  I  am  sorry  to  say  I  do  not  know. 

Senator  Mathias.  Could  you  supply  that  information  for  the 
record  ? 

Mr.  Montgomery.  We  certainly  could.  I  would  point  out  they  do 
not  subscribe  from  us,  but  from  the  Commerce  Clearing  House.  We 
will  be  happy  to  find  out  from  them. 

'  Senator  Mathias.  We  would  like  to  gage  some  measure  of  the  public 
interest. 

Mr.  IVIontgomery.  We  would. 

[The  information  referred  to  follows :] 

Distribution  of  the  Federal  Energy  Guidelines 

The  "Federal  Energj^  Guidelines"  loose-leaf  service  which  contains  most  of 
the  materials  published  by  FEA  in  the  Federal  Register  is  distributed  to  approx- 
imately 3,(MM)  private  subscribers.  The  great  majority  of  these  subscribers  fall 
into  the  following  categories  : 

Energy  producers — refiners,  marketers,  other  oil  companies ; 

Energy  related  firms — engineers,  consultants,  designers  ; 

Law  libraries — universities,  law  tirms  ; 

Other  industrial  concerns — mining,  manufacturing ;  and 

Public  utilities. 

In  addition,  approximately  3,700  copies  of  the  Guidelines  are  distributed  by 
FEA  to  FEA  staff,  other  Federal  agencies.  State  and  local  agencies,  and  FEA 
advisory  board  members. 

Mr.  Montgomery.  In  January,  prior  to  the  effective  date  of  the  new 
amendment  to  the  Freedom  of  Information  Act,  the  Acting  Admin- 
istrator of  the  FEA  directed  that  a  preparation  of  the  required  index 
be  undertaken.  That  effort,  w^hich  is  really  a  major  one  for  an  agency 
such  as  FEA,  with  the  number  of  various  documents  and  opinions 
and  so  on  that  we  have,  Avas  commenced  and  nearing  completion. 
Because  of  the  Federal  Energy  Guidelines,  we  had  a  leg  up  on  this 
requirement,  and  we  are  one  of  the  few  agencies  in  the  Federal  Gov- 
ernment to  have  such  an  index  in  a  more  or  less  complete  form  in 
existence  before  this  new  amendment  became  law. 

I  go  on  dealing  in  some  length  with  the  availability  to  the  public 
of  each  of  the  various  types  of  materials,  opinions,  interpretations, 
staff  manuals,  and  so  forth.  But  I  think  I  can  summarize  by  saying 
that  we  have  made  and  are  continuing  to  make  a  concerted  effort  to 
comply  with  these  requirements.  We  do  not  claim  to  liave  achieved 
this  with  any  state  of  perfection,  of  course,  but  I  think  it  is  clear  when 
you  look  at  the  chaotic  situation  which  existed  at  the  time  that  FEO 
was  born,  and  the  incredible  number  of  matters  which  were  dealt  with 
in  the  hectic  days  of  the  embargo,  there  are  bound  to  have  been  slip- 
ups, and  we  are  the  first  to  acknowledge  that  we  have  made  some 
improvement,  and  have  more  improvement  to  make  in  this  area. 

The  second  area  of  your  interest  in  the  letter  was  the  precedential 
value  of  FEA  decisions,  to  the  extent  to  which  we  recognize  FEA 
precedent  in  subsequent  decisions  and  taking  subsequent  actions. 
Whether  the  FEA  looks  to  prior  determinations  for  precedent  de- 
pends primarily  upon  the  type  of  decision  to  be  made.  For  example, 
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in  proceedings  before  the  Office  of  Exceptions  and  Appeals,  prior 
adjudications  are  given  substantial  weight  in  reaching  an  outcome 
which  represents  a  consistent  application  of  FEA  policy.  On  the  other 
hand,  except  for  broad  policy  guidelines,  precedent  may  play  a  rela- 
tively minor  role  in,  for  example,  a  decision  by  an  FEA  regional 
office  to  assign  a  particular  new  firm  to  a  supplier,  since  such  decisions 
are  resolved  primarily  on  the  basis  of  factual  issues  which  vary 
substantially  from  case  to  case.  The  following  will  describe  the  value 
of  precedent  in  a  variety  of  FEA  decisionmaking  processes. 

I  go  ahead  to  spend  a  few  pages  talking  about  specific  details,  to 
the  extent  to  which  we  recognize  precedent  in  a  number  of  different 
areas,  which  I  will  not  go  into  at  this  time.  But  I  will  stop  for  a  second 
on  the  third  matter  raised  in  your  letter;  the  extent  of  consumer 
participation  in  FEA  rulemakings. 

We  clo  have,  of  course,  procedural  regulations  that  provide  for  direct 
participation  in  all  proposed  rulemakings  as  to  which  the  circum- 
stances permit  a  prior  public  comment  period,  to  which  we  have  oral 
hearings  for  members  of  all  interested  sectors  of  the  public.  That 
obviously  includes  consumers,  both  as  individuals  and  representatives 
of  organized  consumer  groups.  They  have  free  access  to  these  formal 
procedures,  and  we  have  never,  to  my  knowledge,  turned  away  either 
a  consumer  as  an  individual  or  a  consumer  group — or,  for  that  matter, 
anyone  else  who  desired  to  speak  before  an  FEA  panel  before  a 
public  hearing. 

Prior  to  the  issuance  of  regulations,  and  during  the  period  allowed 
for  comment,  the  F'EA  Office  of  Consumer  Affaii*s  may  analyze,  and 
does  on  many  occasions,  the  impact  on  the  consumers  of  these  proposed 
regulations.  They  have  close  ties  with  consumer  groups,  and  are  well 
aware  of  their  views  and  positions.  Finally,  we  maintain  an  open  door 
policy  throughout  FEA  to  allow  any  person  interested  in  FEA  actions 
to  contact  agency  personnel  informally  and  express  their  views  on 
agency  policy  and  actions. 

I  think,  in  anticipation  of  the  comments  of  Mr.  Schuck,  and  per- 
haps others,  I  would  point  out  it  is  obvious  to  us,  in  a  program  such 
as  the  one  we  administer,  that  the  consumer  advocates  that  appear 
before  us  will  always  be  outnumbered  significantly  by  the  industry.  I 
do  not  think  this  is  an  indictment  of  either  the  agency,  the  industry, 
or  the  aggressiveness  of  the  consumer  representatives.  It  is  simply  a 
fact  of  life  that,  numerically,  there  are  an  awful  lot  more  oil  com- 
panies and  marketers  and  distributors  and  consumers  of  petroleum 
products  of  a  business  type,  v.-ho  have  tlie  time  and  the  rosources  to 
devote  to  attempting  to  make  a  presentation  to  the  FEA,  than  is  true 
of  consumer  people.  I  think  it  is  fair  to  observe,  though 

Senator  Mattiias.  That  is  one  of  the  most  concise  statements  sup- 
porting the  establishment  of  the  ACA  that  I  have  heard  in  a  long  time. 

Mr.  MoxTGO]MERY.  You  are  welcome  to  use  it  for  that  purpose.  I 
guess  we  will  go  ahead;  we  will  certainly  get  into  this  more  later  on. 

The  next  point  deals  with  our  procedures  for  giving  notice  of  pro- 
posed actions.  As  I  note  in  the  introductory  remarks,  except  in  the  case 
of  emergency  rulemakings  in  which  FEA  deems  it  necessary  to  issue 
a  rule  immediately  for  the  protection  of  the  public  health,  safety,  or 
welfare,  the  FEA  Act  requires  that  all  proposed  rules  be  published 
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ill  the  Federal  Register,  nnd  that  public  comments  be  accepted  for  a 
period  of  not  less  than  10  days  after  publication.  In  addition,  for  any 
proposed  I'ule  which  is  likely  to  have  a  substantial  impact  on  the  Na- 
tion's econojny  or  large  numbers  of  individuals  or  businesses,  FEA 
must  allow  interested  parties  to  make  oral  presentations  concerning 
the  proposed  rule.  As  a  matter  of  {practice  in  nearly  all  rulemakings 
involving  substantive  rather  than  procedural  regulations,  FEA  now 
inakes  provision  for  receiving  oral  statements  on  the  proposed  rule. 
]\Iany  of  the  early  regulations  of  the  Federal  Energy  Office  imple- 
menting the  EPAA  were  issued  Vv'ithout  prior  notice,  and  opportunity 
for  comment,  because  of  the  necessity  for  prompt  action  during  the 
Arab  embargo.  However,  more  recently,  such  action  has  not  been  neces- 
sary. During  the  6-month  period  from  December  1974  to  May  1975, 
only  9  of  a  total  of  36  rulemakings  were  issued  on  an  emergency  basis 
without  prior  opportunity  for  public  comment.  In  all  but  one  of  these 
rulemakings,  comments  were  accepted  and  public  hearings  were  held 
subsequent  to  the  issuance  of  the  rulemaking. 

The  statement  then  contains  a  discussion  of  the  notice  requirement 
and  procedure,  insofar  as  exceptions  and  appeals,  orders  and  interpre- 
tations, are  concerned;  as  well  as  a  discussion,  a  brief  one,  of  the  pro- 
cedure which  vre  follow  in  giving  notice  to  respondents  who  are  subjects 
of  investigations  or  recipients  of  notices  of  probable  violations. 

Turning  to  the  publication  of  opinions,  FEA  does  publish  opinions 
setting  forth  applicable  facts  and  legal  bases  for  an}^  order.  As  noted 
previously,  the  FEA  makes  available  to  the  public  in  published  form 
the  preponderance  of  the  more  important  formal  actions  in  which  Ave 
have  applied  our  regulations;  namely,  in  the  Energy  Guidelines  or  in 
the  Federal  Register,  or  both.  These  include  all  decisions  and  orders 
issued  by  the  Office  of  Exceptions  and  xVppeals,  and  all  rulings  issued 
by  the  Office  of  General  Counsel.  Each  decision  and  order  sets  forth 
the  facts  on  which  the  decision  is  based,  FExV's  anal3''sis  of  those  facts, 
and  the  applicable  lav.%  including  Government  statutes,  regulations  and 
previous  court  and  agency  decisions.  If  you  look  back  at  the  time  we 
have  been  in  business,  that  comes  out  to  a  fairly  heavy  day-to-day  rate 
of  issuance,  as  you  can  see. 

Each  ruling  states  the  facts,  the  legal  issues,  and  the  agency's  policy 
with  respect  to  the  issues  raised.  To  date,  35  rulings  have  been  issued, 
and  all  have  been  published. 

The  next  point  raised  in  your  letter  was  the  question  of  our  exception 
procedure,  in  particular  the  NEPCO  exception.  You  invited  us  to 
comment  on  our  general  procedures,  and  we  recognize  as  you  know 
that  the  statute  does  require  us  to  have  such  procedures  for  dealing 
with  special  hardships  or  inequities,  and  we  are  prepared  to  talk  about 
that  in  general  terms,  or  on  the  specific  NEPCO  matter,  if  you  so 
desire. 

Generally  speaking,  an  exception  is  granted  in  limited  circumstances 
to  further  the  purposes  of  tlie  EPAA  by  alleviating  or  preventing  a 
serious  hardship  or  a  gross  inequity  caused  by  the  application  of  FEA 
regulatory  requirements  in  a  particular  case.  Particular  care  must  be 
given  to  each  such  exception  application,  since  the  approval  of  excep- 
tion relief  will  relieve  an  individual  firm  from  the  requirement  that  it 
comply  with  the  general  regulations  to  which  all  other  firms  are  sub- 
ject. Unless  a  strong  and  convincing  showing  is  made  that  exception 
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relief  is  warranted,  a  firm  could  as  a  result  of  the  approval  of  an  ex- 
ception gain  an  unfair  advantage  over  other  similarly  situated  firms 
and  over  its  competitors,  which  would  remain  subject  to  the  general 
FF'iA  regulatory  requirements. 

I  will  skip  over  a  brief  discussion  of  the  NEPCO  case,  and  close  with 
a  very  short  mention  of  the  judicial  review  provisions  in  which  you 
indicated  some  interest.  I  think  that  it  is  fair  to  say  that  we  believe 
that  the  judicial  review  provisions  of  the  Stabilization  Act  of  1970 
as  amended,  which  are  adopted  by  reference  in  the  Allocation  Act,  are 
preferable  to  the  different  judicial  review  provisions  found  in  the  FEA 
Act.  I  will  omit  the  discussions  or  descriptions  of  those  provisions,  as 
I  know  that  you  arc  quite  well  familiar  with  those ;  but  I  would  like 
to  summarize  the  several  reasons  for  our  preference  of  the  Allocation 
Act  procedures. 

First :  Since  the  FEA  of  necessity  must  have  certain  streamlined 
administrative  procedures,  it  is  appropriate  in  the  first  instance  to 
have  initial  judicial  review  vested  in  the  district  courts,  which,  while 
they  cannot  "review  FEA  decisions  de  novo,  nevertheless  are  equipped 
to  make  a  full  factual  record.  Direct  review  by  the  courts  of  appeals 
would  in  some  instances  deprive  those  courts  of  an  adequate  record 
upon  which  to  make  an  appellate  decision. 

Second :  The  existence  of  a  single  court  of  appeals  to  review  FEA 
programs  has  made  it  possible  for  that  court  to  develop  a  degree  of 
expertise  that  is  indispensable  in  any  area  as  complex  as  FEA  regu- 
latory programs.  Moreover,  with  such  expertise  and  its  limited  docket, 
it  can  deal  much  more  expeditiously  with  FEA  cases  than  would  be 
possible  by  the  other  courts  of  appeals. 

Third:  The  existence  of  a  single  court  of  appeals  to  review  FEA 
cases  reduces  to  some  extent  the  ability  of  the  industry  to  frustrate 
FEA  programs  by  forum  shopping  and  by  filing  numerous  dilatory 
challenges  to  the  same  program  in  different  courts.  At  least  one  of 
those  cases  can  be  brought  promptly  to  TECA,  which  can  then 
quickly  resolve  the  legal  issues  in  a  decision  that  is  binding  precedent 
in  all  circuits.  It  is  especially  critical  that  emergency  programs  such 
as  FEA's  have  appellate  review  concentrated  in  a  court  below  the  level 
of  the  Supreme  Court,  because  conflicts  between  circuits  otherwise 
might  not  be  resolved  within  the  lifetime  of  such  programs.  The 
Supreme  Court  would  be  reluctant  even  to  grant  certiorari  if  the 
price  control  upon  which  the  case  were  based  were  about  to  expire, 
and  the  decision  would  have  little  prospective  significance.  ^Moreover, 
many  issues  are  resolved  in  a  preliminary  injunction  context;  the 
Supreme  Court  is  understandably  reluctant  to  grant  certiorari  in 
cases  involving  such  interlocutory  appeals. 

Fourth :  The  EPAA  review  procedures  allow  FEA  programs  to  be 
reviewed  initially  in  a  forum  convenient  to  the  plaintiff,  which  is  a 
decided  advantage  to  small  companies  and  individuals  who  might 
want  to  challenge  an  FEA  program  of  nationwide  scope.  jSIoreover, 
even  TECA  can  be  a  niore  convenient  forum  than  the  circuit  courts 
of  appeals  to  many  litigants,  since  it  usually  endeavors  to  hear  oral 
arguments  close  to  where  cases  arise.  For  example,  the  court  recently 
heard  appeals  in  cases  brought  by  a  small  producer  in  Texas  and  a 
retailer  dealer  in  Arizona  in  Dallas  and  San  Diego,  respectively,  in 
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both  cases  sitting  at  a  location  more  convenient  to  the  private  parties 
than  would  have  been  the  case  if  the  appeals  had  gone  to  their  own 
circuit  court  of  appeals.  In  contrast,  under  the  FEA  Act,  challenges 
to  programs  having  national  applicability — which  frankly  includes 
almost  all  FEA  programs — can  be  filed  only  in  the  Court  of  Appeals 
for  the  District  of  Columbia. 

There  is.  however,  one  change  in  the  current  EPAA  review  pro- 
cedures Avhich  in  our  opinion  should  be  m.qde.  At  present  section  211 
(d)  (2)  of  the  Economic  Stabilization  Act  provides  that  appeals  from 
interlocutory  decisions  of  the  district  courts  may  be  taken  in  accord- 
ance with  the  provisions  of  28  U.S.C.  section  1292(b),  but  no  mention 
is  made  in  that  section  of  section  1292(a).  The  latter  provides  for 
automatic  appeals  from  interlocutory  orders  granting  or  denying 
preliminary  injunctions,  while  the  former  provides  that  apj^eals  from 
all  other  interlocutory  orders  can  be  taken  only  upon  certifica- 
tion by  the  district  court.  On  April  21  of  this  year,  the  TECA  held, 
in  Exxon,  et  al.  v.  FEA^  et  aJ.,  that  Congress  intended  by  the  omis- 
sion of  reference  to  section  1292(a)  to  prevent  automatic  appeals  from 
orders  granting  or  denying  preliminary  injunctions.  We  think  that 
the  Exxon  decision  is  contrary  at  least  to  the  general  policy  behind 
the  unique  judicial  review  provisions  of  the  EPAA  of  providing 
prompt  and  early  resolution  of  legal  issues  arising  under  price  con- 
trol programs  in  a  single  court  of  appeals.  Moreover,  we  think  that 
it  is  also  unsound  as  a  matter  of  policy,  since  it  could  allow  a  single 
district  court  to  frustrate  totally  an  FEA  program  by  preliminarily 
enjoining  its  application  to  a  major  company  and  preventing  FEA 
from  taking  an  appeal  from  that  order.  The  Exxon  decision  is  cur- 
rently pending  a  determination  of  whether  it  should  be  reconsidered 
by  the  full  court  sitting  en  banc.  If  the  court  decides  not  to  recon- 
sider, or  does  reconsider  and  upholds  the  earlier  decision,  we  urge  the 
subcommittee  to  consider  an  amendment  that  would  make  28  U.S.C. 
section  1292  ( a )  applicable  to  FEA  cases. 

]\Ir.  Chairman,  this  concludes  my  statement.  I  would  be  pleased  to 
answer  any  questions  that  you  and  the  members  of  the  subcommittee 
might  have. 

Senator  ^Matiiias.  Thank  you  very  much  for  a  very  interesting  and 
thorough  statement.  "What  are  your  time  pressures? 

Mr.  ^loxTGOMERY.  It  is  ai^proaching  11  o'clock,  and  I  was  thinking 
I  would  certainly  be  here  to  around  noon  or  near  noon. 

[]Mr.  ^Montgomery's  prepared  statement  follows :] 

Prepared  Statement  of  Robert  E.  Montgomery,  Jr. 

Mr.  Chairman,  members  of  the  Subcommittee,  I  appreciate  this  opportunity  to 
meet  with  you  today  to  discuss  the  administrative  procedures  employed  by  the 
FEA  in  the  formulation  of  its  rules,  regulations  and  orders. 

We  share  your  interest  in  ensuring  that  procedural  safeguards  exist  to  provide 
for  the  fair  administration  of  FEA's  authority  and  to  provide  for  accountability 
and  due  process  in  agency  proceedings.  We  believe  that  an  examination  of  FEA's 
record  under  the  Emergency  Petroleum  Allocation  Act  of  1973  (the  "EPAA") 
and  the  Federal  Energy  Administration  Act  of  1974  (the  "FEA  Act")  demon- 
strates our  commitment  to  administrative  fairness. 

My  prepared  remarks,  after  a  short  discussion  of  the  background  for  the  enact- 
ment of  the  EPAA  and  the  FEA  Act  and  the  unique  characteristics  of  the  FEA's 
regulatory  programs,  will  focus  primarily  upon  the  areas  identified  in  Senator 
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Mathias'  letter  of  May  8  as  being  of  particular  concern  to  the  Subcommittee. 
However,  foilowing  my  remnriis,  1  will  he  i-leased  to  respond  to  questions  and 
provide  additional  information  with  respect  to  other  issues  and  concerns  not 
set  forth  in  the  invitation  to  participate  in  these  hearings. 

BACKGROUND 

A.  The  Conditions  Under  Which  the  FEA  Program  Was  Created 

As  you  l^now,  the  FEA  program  was  born  in  a  crisis  atmosphere.  Starting  in 
1969,  the  United  States  experienced  an  extraordinary  hiatus  in  the  construction 
of  new  refinery  capacity ;  at  the  same  time  a  tanker  shortage  developed  which 
sent  transportation  costs  rising,  and  .suddenly  at  the  beginning  of  1973  the 
counti-y  began  to  realize  the  disadvantages  of  our  substantial  reliance  on  what 
at  the  time  was  relatively  plentiful  and  cheap  foreign  crude  oil.  Despite  efforts 
to  expand  imports,  prices  continued  to  rise  at  increasingly  faster  rates,  heli>ed 
along  by  concerted  price  fixing  by  the  Organization  of  Petroleum  Exporting 
Countries.  Finally,  in  October  1973  the  "Yom  Kippur"  war  broke  out  in  the  Middle 
Ea.st,  an  embargo  was  imposed  on  the  United  States  and  other  countries  by  the 
oil  producing  Arab  countries,  and  this  country  was  suddenly  faced  with  the 
possibility  of  further  drastic  shortages  in  crude  oil  supplies  and  further  spiral- 
ing  of  i>etroleum  costs.  In  this  crisis  atmosphere,  Congress  passed  the  Emergency 
I'etroleum  Allocation  Act  in  November  1973. 

The  degree  of  the  emergency  as  it  was  perceived  at  the  time  is  apparent  from 
reading  Section  2  of  the  EPAA.  It  speaks  in  terms  of  shortages  that  are  expected 
to  "create  severe  economic  dislocations  and  hardships"  and  "curtailment  of  vital 
public  services,"  which  in  turn  might  "jeopardize  the  normal  flow  of  commerce 
and  constitute  a  national  energy  crisis  which  is  a  threat  to  the  public  health, 
safety,  and  welfare.  .  .  ."  Thus,  in  Section  4(a),  EPAA  grants  the  President  the 
extraordinarily  broad  mandate  to  impose  mandatory  allocation  and  price  controls 
on  all  crude  oil.  residual  fuel  oil  and  refined  petroleum  products  produced  in  or 
imported  into  the  United  States.  Moreover,  it  directed  that  this  extraordinary 
program  be  effective  \^•ithin  30  days  following  the  EPAA's  enactment. 

The  Pi-esident  promptly  established  a  Federal  Energy  Office  within  the  Execu- 
tive Oflice  of  the  President,  and  an  FEO  staff,  composed  of  a  few  energy  experts 
scattered  throughout  the  government,  was  quickly  assembled  and  set  to  work  to 
meet  the  tight  timetable  established  by  Congress.  The  initial  regulations  became 
effective  on  December  27,  1973,  with  full  implementation  on  January  15,  1974. 

Thus,  in  imposing  this  tight  timetable.  Congress  clearly  contemplated  that  these 
early  regulations  would  be  promulgated  and  the  program  administered  with  some 
procedural  shortcuts.  While  the  rulemaking  procedures  contained  in  the  Admin- 
istrative Procedure  Act  were  made  applicable  to  the  FEA  under  the  EPAA,  those 
procedures,  as  you  know,  provide  considerable  flexibility  in  an  emergency  situa- 
tion, ^.loreover,  the  FEA  was  exempted  conqiletely  from  the  adjudicatory 
procedural  requirements  of  the  APA. 

Comments  were  solicited  on  the  initial  regulations  at  the  time  they  were  pro- 
posed, but  hearings  were  not  held  and  certain  other  steps,  such  as  the  filing  of 
an  environmental  impact  statement  and  the  submission  of  the  regulations  to 
the  FTC  and  the  Antitrust  Division  of  the  Department  of  Justice,  were  dispensed 
with.  The  courts  have  recognized  tliat  because  of  the  emergency  conditions  exist- 
ing at  the  time.  Congress  did  not  intend  for  such  steps  to  be  followed.  See,  e.g., 

TJuder  v.  SawJiill, F.  2d (T.E.C.A.,  Apr.  11,  1975)  ;  Reeves  v.  Simon, 

F.  2d  (T.E.C.A.,  Nov.  27,  1974)  ;  Gulf  Oil  Corp.  v.  Simon,  F.  2d 

(T.E.C.A.,  July  29,  1974).  The  FEA  did,  however,  make  every  attempt  practi- 
cable to  obtain  the  viev.s  of  the  public  on  the  new  regulations.  Even  when  they 
were  implemented,  the  notice  of  final  rulemaking  stated  : 

"Due  to  the  fact  that  a  substantial  revision  of  the  regulatory  scheme  has 
occurred  and  the  Federal  Energy  Office  realizes  that  unanticipated  problems 
with  the  regulations  will  surely  arise,  the  Federal  Energy  Office  is  inviting  com- 
ment on  these  regulations.  Although  no  specific  future  changes  are  currently 
anticipated,  the  Federal  Energy  Office  would  appreciate  all  comments  or 
suggestions  which  might  assist  in  future  improvements  to  the  program." 

The  comments  received  as  a  result  of  this  request  did  result  in  certain  changes 
in  the  regulations,  beginning  almost  immediately. 

The  supply  situation  was  still  critical,  however,  and  further  amendments  to 
the  regulations  were  promulgated  with  less  than  the  full  hearing  and  comment 
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procedures.  Of  some  61  amendments  or  additions  to  tlie  regulations  made  between 
January  14,  1974  and  June  27,  1974,  when  tlie  FEA  Act  became  effective,  14 
were  promulgated  with  a  prior  comment  period  and  47  were  promulgated  without 
a  prior  public  comment  period.  Of  the  47  issued  without  a  prior  comment  period, 
however,  many  were  of  a  corrective  or  procedural  nature  without  substantive 
effect  upon  the  regulatory  program  to  provide  clarification  and  guidance. 

On  May  7,  1974,  Congress  enacted  the  FEA  Act  which  created  the  Federal 
Energy  Administration  as  an  Executive  branch  agency  outside  of  the  Executive 
Office  of  the  President.  This  act  was  implemented  by  the  President  on  June  27. 
1974  with  the  issuance  of  Executive  Order  No.  11790,  which  transferred  the 
functions  of  the  FEO  to  the  FEA.  The  FEA  Act  expires  by  its  own  terms  on 
June  30,  1876,  unless  extended  by  Congress. 

As  did  the  EPAA,  the  FEA  Act  expressly  provides  that  the  provisions  of 
the  Administrative  Procedure  Act  (the  "APA")  apply  to  any  rule  or  regulation 
issued  pursuant  to  the  act.  The  FEA  Act  goes  even  further,  however.  Whereas 
the  APA  allows  the  written  comment  period  to  be  waived  upon  the  linding — to 
be  made  in  a  "brief  statement"  in  the  rulemaking — that  notice  and  public  com- 
ment thereon  are  "impracticable,  unnecessary,  or  contrary  to  the  public  interest," 
the  FEA  Act  allows  waiver  of  prior  notice  and  comment  period  only  upon  a 
finding  that  "strict  compliance  [would]  cause  serious  harm  or  injury  to  the 
public  health,  safety  and  welfare."  Moreover,  under  the  FEA  Act  that  finding 
must  be  "set  out  in  detail". 

Moreover,  the  APA  does  not  expressly  require  a  public  hearing  on  a  proposed 
regulation.  The  FEA  Act  does,  however,  in  all  instances  when  the  regulation 
"is  likely  to  have  a  substantial  impact  on  the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses."  Also,  the  FEA  Act  requires  that  the  FEA  establish 
procedures  by  which  any  person  can  seek  an  "interpretation,  modification, 
rescission  of,  exception  to,  or  exemption  from"  the  agency's  rules,  regulations 
and  orders,  and  exceptions  and  exemptions  can  be  granted  or  denied  only  by  a 
written  opinion  setting  forth  the  "applicable  facts  and  the  legal  basis"  for  the 
decision.  Finally,  in  addition  to  the  requirements  of  the  Freedom  of  Information 
Act,  the  FEA  Act  requires  the  FEA  to  make  available  to  the  public  "all  internal 
rules  and  giiidelines  which  may  form  the  basis,  in  whole  or  in  part,  for  any  .  .  . 
rule,  regulation  or  order." 

Since  the  FEA  Act  became  operative,  which  was  shortly  after  the  end  of  the 
embargo  and  the  return  of  some  normalcy  to  the  industry,  the  FEA  has  had 
approximately  71  rulemaking  proceedings.  In  45  of  those  cases  an  opportunity 
for  prior  public  comment  was  provided  and  in  27  cases  a  prior  hearing  w^as 
held.  Of  the  26  instances  when  a  rule  was  issued  without  opportunity  for  prior 
comment  or  hearing,  in  12  cases  a  subsequent  hearing  was  held,  and  in  16  cases 
an  opportunity  to  file  written  comments  was  provided  after  the  rule  or  regulation 
was  promulgated.  The  remaining  14  rulemakings  were  procedural  or  corrective 
in  nature  and  did  not  affect  the  substance  of  the  regulations.  For  example,  FEA 
published  a  compilation  of  its  allocation  regulations  on  October  1,  1974,  without 
prior  comment,  followed  by  an  amendment  a  few  days  later  to  correct  inadvertent 
errors  in  the  compilation. 

AREAS    OF    SPECIFIC   CONCERN    TO   THE   STTBCGMMITTEE 

In  its  invitation  to  participate  in  these  hearings,  the  Subcommittee  expressed 
its  interest  in  hearing  our  comments  on  seven  specific  areas  of  concern.  I  would 
like  now  to  address  seriatim  each  of  those  seven  subjects. 

A.  The  AvailnUlitii  of  Guidelines  and  Standards  Upon  Which  the  FEA  Bases 
Its  Orders 
The  first  specific  area  mentioned  in  the  Chairman's  letter  was  the  extent  to 
which  the  FEA  makes  available  guidelines  and  standards  upon  which  it  bases  its 
orders.  Public  access  to  FEA  guidelines  and  standards,  as  well  as  to  the  data 
upon  which  the  FEA  bases  its  orders,  is  ensured  and  protected  by  the  Freedom 
of  Information  Act  (the  "FOIA"),  5  U.S.C.  §  552,  as  amended  by  Pub.  L.  93-502 
(effective  February  19,  1975),  which  of  course  applies  to  all  federal  agencies. 
Moreover,  there  are  certain  provisions  unique  to  the  FEA  which  require  it  to 
provide  the  public  and  the  Congress  with  certain  information  on  its  operations 
and  on  the  energy  situation  in  general,  including  the  section  mentioned  above 
which  requires  the  FEA  to  make  available  internal  rules  and  guidelines  which 
form  the  basis  for  any  published  rule,  regulation  or  order.   (See  also  §§  12,  14 
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and  15  of  the  FEA  Act,  §4  (c)(2)(A)  of  the  EPAA  and  §  11(c)  (2)  of  the 
Energy  Supply  and  Environmental  Coordination  Act.)  Our  discussion  here  will 
concentrate  on  access  to  guidelines  and  standards  pursuant  to  the  FOIA 
requirements. 

1.  FEA's  Compliance  with  §  552  {a)  (1)  of  the  FOIA 

Section  552(a)  (1)  of  the  FOIA  provides  that : 

"(a)  Each  agency  shall  make  available  to  the  public  information  as  follows: 

"(1)  Each  agency  shall  separately  state  and  currently  publish  in  the  Federal 
Register  for  the  guidance  of  the  public — 

"(A)  descriptions  of  its  central  and  field  organization  and  established  places 
at  which,  the  employees  .  .  .  from  whom,  and  the  methods  whereby,  the  public 
may  obtain  information,  make  submittals  or  requests,  or  obtain  decisions ; 

"(B)  statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  requirements  of  all  formal 
and  informal  procedures  available  ; 

"(C)  rules  of  procedure,  descriptions  of  forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions  as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations  ; 

"(D)  substantive  rules  of  general  applicability  adopted  as  authorized  by  law, 
and  statements  of  general  policy  or  interpretations  of  general  applicability  for- 
mulated and  adopted  by  the  agency  ; 

"(E)  each  amendment,  revision,  or  repeal  of  the  foregoing." 

The  FEA  has  attempted  to  the  degree  possible  to  comply  with  both  the  letter 
and  the  spirit  of  these  requirements.  Not  only  are  all  procedural  and  substantive 
rules  and  notices  of  proposed  rulemakings  published  in  the  Federal  Register,  but 
the  FEA  has  also  been  liberal  in  publishing  notices,  policy  sta'^ements  and  guide- 
lines in  general.  For  example,  the  FEA  has  published  (1)  rulings,  which  often 
contain  not  only  substantive  interpretations  of  various  FEA  regulations  but 
also  often  provide  the  public  with  guidelines  and  standards  as  to  how  the  FEA 
intends  to  apply  and  enforce  the  substantive  regulations;  (2)  notices  of  hearings 
and  requests  for  comments  concerning  future  policy  planning,  such  as  that 
regarding  allocation  of  petroleum  imports  from  Canada  published  on  April  18, 
1975;  (3)  notices  of  proposed  data  collection  questionnaires;  (4)  various  types 
of  allocation  notices  of  general  interest  and  applicability,  such  as  the  monthly 
Old  Oil  Allocation  Entitlement  Notices,  allocation  announcements  under  the 
Mandatory  Oil  Import  Program  and  quarterly  buy-sell  lists;  (5)  certain  guide- 
lines and  internal  memoranda  which  are  principally  for  the  guidance  of  FEA 
personnel  in  the  field  but  may  also  be  useful  to  the  public,  such  as  the  "Guide- 
lines for  Evaluation  of  Applications  for  Assignment  of  Supplier  and  Base  Period 
Use  to  New  Gasoline  Retail  Sales  Outlets,"  published  on  May  6,  1975;  (6) 
general  policy  statements  of  various  kinds;  and  (7)  certain  class  exception 
decisions  of  wide  applicability  and  guidance,  which  are  not  only  published  but 
upon  which  public  comment  is  solicited. 

In  addition,  oftentimes  preambles  to  proposed  or  final  rulemakings  not  only 
include  detailed  statements  of  the  reasons  behind  particular  policy  directions 
chosen  but  also  announce  general  policy  as  to  how  the  FEA  intends  to  enforce 
or  apply  certain  regulatory  provisions.  For  example,  preambles  to  the  proposed 
and  final  transfer  pricing  regulations  not  only  examined  the  rationale  of  the 
prospective  regulations  but  also  announced  the  manner  in  which  the  FEA  in- 
tended to  enforce  prior  regulations. 

Almost  all  of  the  materials  published  in  the  Federal  Register  are  also  pub- 
lished pursuant  to  an  arrangement  with  Commerce  Clearing  House  in  a  three- 
volume  loose-leaf  service  called  "Federal  Energy  Guidelines."  The  Federal 
Energy  Guidelines  are  available  by  subscription  to  any  member  of  the  public. 
The  Federal  Energy  Guidelines  contain  not  only  regulations  and  other  matters 
published  in  the  Federal  Register  but  also  pertinent  statutes.  Executive  Orders, 
and  Proclamations ;  information  on  Agency  organization  and  structure,  includ- 
ing the  location  of  regional  and  area  offices ;  notices :  copies  of  data  collection 
forms ;  decisions  of  FEA's  Office  of  Exceptions  and  Api>eals ;  and  copies  of  all 
significant  federal  court  decisions  relating  to  FEA  programs. 

2.  FEA's  CotnpUance  ivith  §  552  (a)  (2)  of  the  FOIA 

Under  §  552(a)(2),  federal  agencies  are  required  to  make  available  to  the 
public,  except  insofar  as  they  are  exempted  from  disclosure  under  subsection 
(b),  the  following  materials: 

"(A)  Final  opinions,  including  concurring  and  dissenting  opinions,  as  well  as 
orders,  made  in  the  adjudication  of  cases  ; 
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"(B)  those  statements  of  policy  and  interpretations  which  have  been  adopted 
by  the  agency  and  are  not  published  in  the  Federal  Register ;  and 

"(C)  administrative  staff  manuals  and  instructions  to  staff  that  affect  a  mem- 
ber of  the  public ; 
"unless  the  materials  are  promptly  published  and  copies  offered  for  sale." 

The  recent  amendments  to  the  FOIA  added  to  Subsection  (a)  (2)  the  addi- 
tional requirement  that : 

"Each  agency  .  .  .  also  maintain  and  make  available  for  public  inspection  and 
copying  current  indexes  providing  identifying  information  for  the  public  as  to 
any  matter  issued,  adopted,  or  promulgated  after  July  4,  19(37,  and  required  by 
this  paragraph  to  be  made  available  or  published.  Each  agency  shall  promptly 
publish,  quarterly  or  more  frequently,  and  distribute  (by  sale  or  otherwise) 
copies  of  each  index  or  supplements  thereto  unless  it  determines  by  order  pub- 
lished in  the  Federal  Register  that  the  publication  would  be  unnece.ssary  and 
impracticable,  in  which  case  the  agency  shall  nonetheless  provide  copies  of  such 
index  on  request  at  a  cost  not  to  exceed  the  direct  cost  of  duplication." 

The  FEA  believes  it  is  complying  with  the  letter  and  spirit  of  §  552(a)(2), 
as  amended.  In  January  1975  the  Acting  Deputy  Administrator  of  FEA  directed 
the  preparation  of  the  mandated  index.  In  a  memorandum  to  all  Assistant  Ad- 
ministrators, he  stated  that : 

"In  order  to  comply  fully  with  both  the  letter  and  the  spirit  of  the  law  [the 
FOIA],  the  index  will  cover  not  only  the  above  summarized  information  [(a)  (2) 
materials]  but  FEA's  data  programs  and  publications  together  with  informa- 
tion regarding  the  availability  of  unpublished  data." 

The  FEA  is  currently  in  the  last  phases  of  preparing  the  first  installment  of 
the  quarterly  index.  Individual  requests  for  information  will  continue  to  be 
handled  by  the  Freedom  of  Information  Access  Oihcer  at  national  headquarters 
and  in  the  regions,  but  copies  of  the  indexes  and  many  of  the  documents  included 
in  the  indexes  will  be  kept  in  public  reading  rooms  that  are  maintained  in  both 
the  national  and  regional  offices. 

With  resi^ect  to  the  availability  to  the  public  of  the  materials  listed  in 
§  552(a)  (2),  the  FEA's  practices  are  as  follows  : 

Paragraph  (A). — Virtually  all  "hnal  opinions  .  .  .  made  in  the  adjudication 
of  cases"  decided  by  the  National  Office  of  Exceptions  and  Appeals,  as  well  as 
decisions  involving  stays  and  modifications  and  recisions  of  orders,  are  published 
in  the  Federal  Energy  Guidelines.  Those  few  national  office  deci.sions  that  have 
not  been  published  and  all  decisions  of  the  regional  offices  are  available  to  the 
public  upon  request  and  will  be  included  in  the  index.  Orders  issued  by  the  Office 
of  Private  Grievances  and  Redress  at  both  the  national  and  regional  levels  will 
also  be  included.  The  FEA  also  makes  available  to  the  public  upon  request  copies 
of  assignment  and  adjustment  orders  and  remedial  orders  issued  in  compliance 
cases.  In  addition  the  FEA  recently  announced  that  it  would  make  available  to 
the  public  copies  of  all  notices  of  probable  violation  issued  in  compliance  cases, 
even  though  they  are  not  final  orders. 

Paragraph  (B). — Interpretations,  which  are  written  statements  issued  by  the 
General  Counsel  or  Regional  Counsel  in  response  to  written  requests  concerning 
the  proper  application  of  FEA  regulations,  rulings  or  other  precedents  to  a  par- 
ticular factual  situation,  will  be  included  in  the  index  and  made  readily  available 
to  the  public.  Many  other  statements-  of  policy,  such  as  rulings,  are,  as  noted 
above,  published  in  the  Federal  Register. 

Paragraph  ('C').— Administrative  staff  manuals  and  instructions  to  staff  that 
affect  members  of  the  public  will  be  indexed  and  made  readily  available  to  the 
public,  except  insofar  as  they  fall  within  judicially  recognized  exemptions  from 
disclosure.  Such  materials  include  audit  and  compliance  manuals,  contract  pro- 
cedures and  any  other  internal  regulations  or  directives  which  establish  proced- 
ures to  be  followed  by  agency  personnel  in  carrying  out  agency  functions  which 
affect  the  public.  It  is  expected  that  this  list  will  become  substantial  in  view  of 
the  concerted  effort  now  being  made  by  FEA  to  standardize  procedures  and  to 
provide  national  office  guidance  to  field  personnel. 

Recently  the  FEA  liberalized  its  policy  with  respect  to  the  disclosure  of  ad- 
ministrative staff  manuals,  in  connection  with  an  appeal  from  the  denial  of  a 
FOIA  request  for  manuals  and  instructions  given  to  FEA's  compliance  auditors 
and  investigators.  Significantly,  the  decision  released  the  FEA's  hitherto  un- 
available instruction  manual  for  FEA  refinery  auditors,  which  acquaints  refinery 
auditors  with  the  complex  Mandatory  Petroleum  Price  Regulations,  and  the 
forms  used  by  refiners  to  file  periodic  reports  and  FEA  enforcement  procedures. 
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However,  in  the  same  decision,  access  was  denied  to  FEA's  Refinery  Audit  Re- 
view Field  Audit  Guidelines,  as  supplemented  by  the  FEA's  guidelines  for  Audit 
Modules.  The  latter  document  was  withheld  because  release  of  these  materials 
would  seriously  impair  the  effectiveness  of  the  FEA's  compliance  effort.  The 
decision  pointed  out  that  release  of  this  document  would  allow  a  refiner  to  pre- 
determine which  areas  of  the  price  regulations  are  subject  to  intense  audit,  which 
to  cursory  review  and  which  to  no  audit  at  all  and  would  therefore  allow  it  to 
escape  detections  of  violations.  Consequently,  it  was  held,  pursuant  to  a  well- 
defined  and  judicially-recognized  exemption  to  §  552(a)  (2)  (C),  that  these  docu- 
ments could  be  legitimately  withheld  from  the  public. 

In  sum,  we  believe  the  FEA  has  made,  and  is  continuing  to  make,  a  concerted 
and  responsible  effort  to  comply  with  both  the  letter  and  the  spirit  of  the  FOIA 
by  making  all  guidelines  and  standards  that  might  possibly  affect  the  public 
available  to  the  public. 

B.  Precedential  Value  for  FEA  Decisions 

The  second  specific  area  of  concern  to  the  Subcommittee  is  the  extent  to  which 
FEA  actions  have  precedential  value.  Whether  the  FEA  looks  to  prior  determina- 
tions for  precedent  depends  primarily  upon  the  type  of  decision  to  be  made.  For 
example,  in  proceedings  before  the  Ofiice  of  Exceptions  and  Appeals,  prior  adju- 
dications are  given  substantial  weight  in  reaching  an  outcome  which  represents  a 
consistent  application  of  FEA  policy.  On  the  other  hand,  except  for  broad  policy 
guidelines,  precedent  may  play  a  relatively  minor  role  in,  for  example,  a  decision 
by  an  FEA  Regional  Office  to  as.sign  a  particular  new  firm  to  a  supplier,  since 
such  decisions  are  resolved  primarily  on  the  basis  of  factual  issues  which  vary 
substantially  from  case  to  case.  The  following  will  describe  the  value  of  precedent 
in  a  variety  of  FEA  decision  making  processes. 

1.  Exceptions,  Exemptions,  and  Appeals 

In  the  published  decisions  of  the  Oflice  of  Exceptions  and  Appeals  precedent  is 
given  substantial  weight.  The  decisions  include  extensive  citation  of  prior  deter- 
minations and  a  discussion  of  the  applicability  of  prior  decisions  to  the  case  under 
consideration.  Prior  cases  are  often  relied  upon  in  such  decisions  to  indicate 
FEA's  interpretation  of  various  regulatory  provisions  as  they  apply  to  specific 
factual  situations.  Also,  reliance  on  precedent  assures  that,  absent  a  determina- 
tion to  change  agency  policy,  the  decisions  reached  are  consistent  with  such  prior 
cases. 

The  decisions  of  the  Ofiice  of  Exceptions  and  Appeals  also  establish  precedent 
for  the  decisions  reached  in  other  FEA  ofi5ces.  Indeed,  the  various  FEA  offices 
whose  actions  are  subject  to  review  by  the  Office  of  Exceptions  and  Appeals  are 
expected  to  conform  their  actions  and  procedures  to  the  requirements  stated  in 
such  decisions. 

2.  Oil  Import  Appeals  Board 

Decisions  of  the  Oil  Import  Appeals  Board  give  substantial  weight  to  the 
precedent  of  prior  determinations.  Previous  cases  are  often  cited  in  the  decisions 
of  the  Board  to  promote  a  consistent  application  of  policy.  The  Administrator  of 
FEA  may  implement  policy  changes  or  provide  a  general  statement  of  policy  by 
issuing  policy  guidelines  to  the  Board.  Such  guidelines  will  thereafter  control 
the  Board's  decisions  with  regard  to  matters  which  are  the  subject  of  the 
guidelines. 

3.  Rulings  and  Guidelines 

From  time  to  time  it  becomes  necessary  for  FEA  to  express  its  interpretation 
of  the  regulations  in  factual  situations  common  to  numerous  parties  or  to  indi- 
cate the  relative  importance  which  will  be  given  to  various  factors  in  reaching 
a  decision.  Such  guidance  is  provided  by  the  issuance  of  Rulings  and  Guidelines 
which  serve  as  general  statements  of  FEA's  interpretation  of  the  regulations. 
FEA  Rulings  are  issued  to  assist  the  public  in  applying  the  regulations  to  specific 
situations  and  are  binding  upon  FEA  until  modified,  rescinded,  or  declared  in- 
valid by  judicial  or  other  competent  authority. 

FEA  guidelines  are  issued,  generally,  in  situations  in  which  it  appears  de- 
sirable to  specify  the  factors  FEA  will  consider  in  reaching  a  decision  and  the 
weight  to  be  given  each  factor.  For  example,  FEA's  guidelines  with  respect  to 
new  motor  gasoline  retail  sales  outlets  set  forth  the  procedures  and  substantive 
criteria  FEA  will  apply  in  assigning  suppliers  and  volumes  of  product  for  new 
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outlets.  Such  guidelines  are  general  and  are  issued  to  provide  guidance  as  to  the 
criteria  to  be  used  by  FEA  in  reaching  a  decision.  In  that  sense,  therefore,  they 
act  as  precedent  for  FEA  decisions. 

4.  Interpretation  of  Regulations 

FEA's  regulations  also  provide  a  procedure  by  which  a  person  may  obtain  a 
formal  interpretation  of  the  regulations.  Interpretations  are  limited  to  the  par- 
ticular facts  presented  by  the  person  requesting  the  interpretation,  and  bind  the 
agency  only  with  respect  to  the  person  to  whom  the  interpretation  is  addressed 
and  any  other  persons  who  are  served  with  the  interpretation  and  are  involved 
in  the  same  act  or  transaction.  Interpretations  may  be  issued  by  the  Office  of 
General  Counsel  in  Washington  or  by  Regional  Counsel.  However,  to  assure 
consistent  interpretations,  all  Regional  interpretations  are  now  required  to  be 
submitted  to  the  National  Office  for  approval. 

5.  Assignment  and  Adjustment  Orders 

Assignment  or  adjustment  orders  issued  by  FEA  are  in  themselves  of  little 
precedential  value  for  later  decisions  because  of  the  variation  in  the  factual  cir- 
cumstances involved  with  each  order.  Also,  most  such  orders  are  issued  at  the 
regional  level  and  there  is  no  mechanism  for  circulating  a  statement  of  the  basis 
for  each  individual  order  and  within  the  agency.  However,  these  orders  are 
appealable,  and  as  the  issues  presented  by  these  orders  are  resolved  on  appeal, 
FEA  publishes  its  decisions  to  provide  guidance  to  its  regional  offices  and  the 
public. 

The  orders  are  not,  however,  issued  without  consideration  of  the  necessity 
for  consistent  application  of  FEA  policy.  Assignment  and  adjustment  orders  are 
controlled  primarily  by  the  applicable  regulations.  To  the  extent  the  regulations 
are  susceptible  of  differing  interpretations  or  provide  FEA  with  a  substantial 
amount  of  discretion  in  their  application,  FEA  will  look  to  its  rulings,  guide- 
lines, interpretations  and  decisions  to  achieve  consistency  in  the  policies  reflected 
in  orders. 

C.  Consumer  Participation  in  FEA  Rulemaldngs 

Third,  the  Chairman  indicated  that  the  Subcommittee  is  interested  in  the 
FEA's  procedures  for  accepting  and  considering  consumer  participation  in  the 
rulemaking  proce.-s.  FEA's  procedural  regulations  provide  for  direct  participa- 
tion in  rulemakings  by  any  interested  person  through  the  submission  of  written 
comments  and  oral  presentations.  Consumers  and  consumer  groups  have  free 
access  to  these  formal  procedures  to  make  their  views  on  proposed  regulations 
known  to  FEA.  Further,  both  prior  to  the  issuance  of  proposed  regulations  and 
during  the  period  allowed  for  comment.  FEA's  Office  of  Consumer  Affairs  may 
analyze  the  impact  on  the  consumer  of  proposed  regulations.  That  office  main- 
tains close  ties  with  consumer  groups  and  is  well  aware  of  their  views  and  posi- 
tions. Finally,  FEA  maintains  an  "open  door"  policy  to  allow  persons  interested 
in  FEA  action,  including  consumers  and  consumer  groups,  to  contact  agency 
personnel  informally  to  express  their  views  on  agency  policy  and  actions. 

D.  FEA  Procedures  for  Giving  Notice  of  Proposed  Actions 

1.  Rulemakings 

The  fourth  specific  area  of  concern  is  FEA's  procedures  for  giving  notice  of 
proposed  actions.  As  noted  above  in  my  introductory  remarks,  except  in  the  case 
of  emergency  rulemakings  in  which  FEA  deems  it  necessary  to  issue  a  rule 
immediately  for  the  protection  of  the  public  health,  safety  or  welfare,  the  FEA 
Act  requires  that  all  proposed  rules  be  published  in  the  Federal  Register  and 
that  public  comments  be  accepted  for  a  period  of  not  less  than  10  days  after 
publication.  In  addition,  for  any  proposed  rule  which  is  likely  to  have  a  sub- 
stantial impact  on  the  Nation's  economy  or  large  numbers  of  individuals  or  busi- 
nesses, FEA  must  allow  interested  parties  to  make  oral  presentations  concerning 
the  proposed  rule.  As  a  matter  of  practice,  in  nearly  all  rulemakings  involving 
substantive  rather  than  procedural  regulations,  FEA  now  makes  provision  for 
receiving  oral  statements  on  the  proposed  rule. 

Many  of  the  early  regulations  of  the  Federal  Energy  Office  implementing  the 
EPAA  were  issued  without  prior  notice  and  opportunity  for  comment  because  of 
the  necessity  for  prompt  action  during  the  Arab  embargo.  However,  more  recently 
such  action  has  not  been  necessary.  During  the  six  month  period  from  December 
1974  to  May  1975,  only  9  of  a  total  of  36  rulemakings,  were  issued  on  an  emer- 
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gency  basis  without  prior  opportunity  for  public  comment.  In  all  but  one  of  these 
rulemakings,  comments  were  accepted  and  public  hearings  were  held  subsequent 
to  the  issuance  of  the  rulemaking. 

2.  Exceptions,  Appeals,  Orders  and  Interpretations 

A  general  requirement  which  applies  to  exceptions,  appeals,  and  assignment 
orders  is  that  notice  be  given  to  all  readily  identifiable  persons  who  may  be 
aggrieved  by  FEA's  decision.  Since  decisions  under  these  procedures  are  primarily 
of  concern  only  to  the  persons  involved  in  the  proceeding,  no  provision  is  made 
for  giving  formal  notice  of  the  proceedings  to  the  general  public.  However  iu 
certain  cases,  the  regulations  provide  FEA  with  discretion  to  give  notice  to  other 
persons  who  may  be  interested  in  submitting  comments  in  the  proceeding.  In  a 
few  instances,  for  example  notices  of  proposed  exceptions  of  broad  applicability 
have  been  published  in  the  Federal  Register,  and  FEA's  guidelines  for  assign- 
ment and  adjustment  orders  for  new  stations  provide  for  the  publication  of 
notice  in  local  newspapers  of  general  circulation.  Since  decisions  of  the  Office  of 
Exceptions  and  Appeals  are  important  as  precedent  for  future  FEA  action,  the 
decisions  are  published  by  FEA  and  made  available  to  the  public. 

In  addition,  a  weekly  list  of  all  submissions  which  the  Office  of  Exceptions 
and  Appeals  receives  in  the  prior  week  is  compiled  and  made  available  to  the 
public  and  the  press.  That  list  contains  the  name  and  location  of  the  applicant, 
the  regulatory  provisions  involved,  and  a  summary  of  the  relief  requested.  Any 
person  may  submit  comments  with  respect  to  an  application  on  the  published 
list. 

3.  FEA  Investigations  and  Notices  of  Probable  Violation 

With  respect  to  FEA  compliance  activities,  the  procedural  regulations  require 
that  notice  be  given  to  persons  or  firms  which  are  either  under  investigation  or 
believed  by  FEA  to  be  in  violation  of  the  regulations.  A  person  or  firm  which  is 
under  investigation  and  requested  to  furnish  FEA  with  information  or  evidence 
must  be  notified  of  the  general  purpose  for  which  the  information  is  sought.  A 
person  or  firm  which  FEA  has  reason  to  believe  is  in  violation  of  FEA  regula- 
tions is  notified  by  the  issuance  of  a  notice  of  probable  violation  or  a  remedial 
order.  The  FEA  does  not,  however,  conduct  compliance  investigations  through 
public  hearings  and  procedures  in  which  any  member  of  the  public  is  allowed  to 
observe  or  participate,  since  to  do  so  would  frustrate  the  successful  completion 
of  such  investigations.  Congress  therefore  has  explicitly  exempted  the  FEA  from 
the  requirement  of  public  adjudicatory  hearings  in  such  cases. 

E.  Publication  of  Opinions 

The  fifth  area  of  inquiry  is  the  extent  to  which  the  FEA  publishes  opinions 
setting  forth  applicable  facts  and  legal  bases  for  any  order.  As  noted  previously, 
the  FEA  makes  available  to  the  public  in  published  form  the  preponderance  of 
the  more  important  formal  actions  in  which  it  has  applied  its  regulations.  These 
include  all  Decisions  and  Orders  issued  by  the  Office  of  Exceptions  and  Appeals 
and  all  Rulings  issued  by  the  Office  of  General  Counsel.  Each  Decision  and  Order 
sets  forth  the  facts  on  which  the  decision  is  based,  FEA's  analysis  of  those  facts, 
and  the  applicable  law,  including  governing  statutes,  regulations  and  previous 
court  and  agency  decisions.  To  date,  651  of  those  Decisions  and  Orders  have  been 
published.  Each  Ruling  states  the  facts,  the  legal  issues  and  the  Agency's  policy 
with  respect  to  the  issues  raised.  To  date,  35  Rulings  have  been  issued,  and  all 
have  been  published. 

It  should  be  noted  that  all  FEA  orders  are  required  under  FEA's  procedural 
regulations  to  contain  a  statement  of  the  factual  and  legal  basis  upon  which 
the  orders  were  issued.  This  applies  to  assignment  orders  (see  10  CFR  205.36(b) ), 
adjustment  orders  (Section  205.26(b) )  and  remedial  orders  (Section  205.192(a) ), 
wliich  constitute  the  bulk  of  FEA's  actions.  Since  each  of  these  orders  is  directed 
to  a  particular  firm  or  person  and  directly  affected  parties  usually  receive  a  copy, 
publication  of  these  orders  would  serve  little  purpose.  However,  all  such  orders 
are  available  to  the  public  upon  request,  after  deletion  of  certain  proprietary 
confidential  information. 

F.  Exceptions  to  FEA's  Regulations — the  NEPCO  Exception 

The  Subcommittee  also  invited  us  to  comment  on  the  procedures  employed  in 
granting  exceptions  because  of  special  hardships  or  inequities,  such  as  the  recent 
and  well-publicized  exceptions  granted  to  New  England  Petroleum  Corporation 
(NEPCO). 
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An  exception  is  granted  in  limited  circumstances  to  further  the  purposes  of 
the  EPAA  by  alleviating  or  preventing  a  serious  hardship  or  a  gross  inequity 
caused  by  the  application  of  FEA  regulatory  requirements  in  a  particular  case. 
Particular  care  must  be  given  to  each  such  exception  application,  since  the 
approval  of  exception  relief  vpill  relieve  an  individual  firm  from  the  requirement 
that  it  comply  witli  the  general  regulations  to  which  all  other  firms  are  subject. 
Unless  a  strong  and  convincing  showing  is  made  that  exception  relief  is  warranted 
a  firm  could  as  a  result  of  the  approval  of  an  exception  gain  an  unfair  advantage 
over  other  similarly  situated  firms  and  over  its  competitors  which  would  remain 
subject  to  the  general  FEA  regulatory  requirements. 

The  Decision  and  Order  issued  on  May  2,  1975  to  NEPCO  well  illustrates  the 
functioning  of  the  FBA's  exceptions  process.  The  FEA's  procedural  regulations 
required  NEPCO,  upon  filing  its  Application  for  Exception,  to  send  a  copy  of  its 
application  to  any  person  who  might  be  aggrieved  by  the  FEA  action  sought.  In 
this  case,  NEPCO  served  a  copy  of  its  submission  on  the  Amerada  Hess  Corpora- 
tion, the  Exxon  Corporation,  Texaco,  Inc.,  and  the  Asiatic  Petroleum  Corpora- 
tion, its  principal  competitors.  In  addition.  FEA  required  service  on  an  addi- 
tional, possibly-affected  party,  Whaleco  Fuel  Corporation,  and  listed  the  NEPCO 
filing  in  the  weekly  summary  of  submissions.  All  interested  parries  were  given 
an  opportunity  to  comment  in  writing  on  NEPCO's  submission  and  the  relief 
requested  before  any  action  was  taken.  Two  of  the  parties  upon  whom  notice  was 
served  commented,  and  those  comments  were  analyzed  and  considered  in  the 
decisionmaking  process. 

NEPCO  had  also  requested  action  of  an  emergency  nature  by  way  of  issuance 
of  a  stay,  and,  pursuant  to  Section  205.125  of  the  procedural  regulations,  action 
was  taken  on  that  stay  request  within  the  10  day  period  provided  for  in  that 
Section. 

With  respect  to  the  NEPCO  exception  application  itself,  the  FEA  concluded 
on  the  basis  of  the  financial  data  and  other  information  submitted  by  the  ap- 
plicant and  the  interested  parties,  that  "the  firm's  ability  to  remain  a  viable 
independent  competitor  will  be  substantially  endangered  in  the  absence  of 
exception  relief.  .  .  .  Continuation  of  the  present  market  environment  which  is 
in  substantial  part  a  result  of  the  FEA  Old  Oil  Entitlements  Program  will  there- 
fore likely  result  in  the  dissolution  of  NEPCO's  previous  historic  position  as  a 
strong  competitor  in  [the  residual  fuel  market]."  Protection  of  the  competitive 
viability  of  this  type  of  marketer  is  specifically  provided  for  in  the  EPAA  (see 
Section  4(b)  (1)),  and  Congress  also  directed  that  FEA  consider  tiie  economic 
impact  of  its  programs  upon  competition  in  the  industry.  FEA  Act,  Section  18(a). 
The  approval  of  relief  to  NEPCO  in  these  circumstances  was  consistent  with  the 
FEA's  previously-published  decisions  awarding  exception  relief,  which  decisions 
were  referred  to  in  the  NEPCO  decision. 

A  copy  of  the  Decision  and  Order  issued  to  NEPCO,  with  confidential  informa- 
tion deleted,  was  served  upon  all  parties  tliat  had  indicated  an  interest  in  the 
proceeding.  Copies  of  the  Decision  were  also  made  available  immediately  to  the 
public  at  the  FEA's  Ofiice  of  Public  Affairs.  Publication  of  the  Decision  is 
expected  shortly  in  the  Federal  Energy  Guidelines. 

O.  The  Effectiveness  of  the  Judicial  Review  Provisions  of  the  Emergency  Petro- 
leum Allocation  Act  and  the  Federal  Energy  AdminiHration  Art 

Finally,  the  Subcommittee  indicated  that  it  intends  to  evaluate  the  effective- 
ness of  the  judicial  review  provisions  of  both  the  EPAA  and  the  FEA  Act.  For 
the  reasons  I  will  discuss  hereafter,  the  FEA  believes  that  the  judicial  review 
provisions  of  the  Economic  Stabilization  Act  of  1970,  as  amended,  which  are 
adopted  by  reference  in  the  EPAA,  are  preferable  to  the  far  different  judicial 
review  provisions  found  in  the  FEA  Act. 

Because  both  the  Economic  Stabilization  Act  and  the  EPAA  were  originally 
designed  to  deal  with  short-term  emergency  situations,  the  Congress  included  in 
them  provisions  which  allowed  speedy  judicial  review  of  the  decisions  of  the 
agencies  established  to  enforce  those  Acts.  Original  jurisdiction  of  all  cases  and 
controversies  arising  under  the  EPAA  or  regulations  or  orders  promulgated 
thereunder  is  vested  in  the  local  United  States  District  Courts.  The  district 
courts  have  the  authority  to  declare  a  regulation  arbitrary  and  capricious  or 
otherwi.se  unlawful  and  an  order  invalid  on  the  grounds  that  it  is  in  excess  of 
the  FEA's  authority  or  not  supported  by  substantial  evidence.  However,  the 
district  courts  do  not  have  authority  to  enjoin  the  enforcement  of  any  regula- 
tion or  order  except  as  to  persons  who  are  parties  to  the  litigation  before  it. 
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Moreover,   the  district  courts  do   not  have  authority  to  decide  constitutional 
questions  arising  under  the  EPAA. 

Appellate  jurisdiction  of  cases  arising  under  the  EPAA  or  regulations  promul- 
gated thereunder  is  vested  exclusively  in  a  Temporary  Emergency  Court  of 
Appeals  ("TBCA"),  which  was  newly  created  for  the  Economic  Stabilization 
Program  (altliough  a  similar  court  was  established  for  purposes  of  the  price 
control  program  during  "World  War  II)  and  was  continued  under  the  EPAA.  The 
TECA  is  comprised  of  judges  designated  by  the  Chief  Justice  of  the  United  States, 
fr(im  judges  sitting  on  the  United  States  District  Courts  and  United  States 
Circuit  Courts  of  Appeals.  In  addition  to  hearing  appeals  from  district  court 
orders,  the  TECA  has  jurisdiction  to  decide  constitutional  questions  certified  to 
it  by  the  district  courts  and  to  issue  permanent  injunctions  to  enjoin  the  enforce- 
ment of  any  regulation  or  order  issued  under  the  EPAA. 

lu  contrast,  Section  7(i)  (a)  (A)  of  the  FEA  Act  provides  for  judicial  review 
of  rulemakings  and  controversies  arising  under  the  provisions  of  the  Act  as 
follows : 

"Judicial  review  of  administrative  rulemaking  of  general  and  national  applica- 
bility done  under  this  Act,  except  tit  at  done  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  may  be  obtained  only  by  filing  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  within  thirty  days 
from  the  date  of  promulgation  of  any  such  rule,  regulation,  or  order,  and  judicial 
review  of  administrative  rulemaking  of  general,  but  less  than  national,  applica- 
bility done  under  this  Act,  except  that  done  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1913,  may  be  obtained  only  by  filing  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the  appropriate  circuit  within  thirty  days 
from  the  date  of  promulgation  of  any  such  rule,  regulation,  or  order,  the  appro- 
priate circuit  being  defined  as  the  circuit  which  contains  the  area  or  the  greater 
part  of  the  area  within  which  the  rule,  regulations,  or  order  is  to  have  effect." 
(Emphasis  added.) 

Thus,  with  respect  to  actions  taken  by  the  FEA  which  are  not  based  upon  the 
EPAA  (which  currently  constitute  only  a  small  percentage  of  FEA's  regulatory 
program),  the  district  courts  are  by-passed  in  the  judicial  review  process. 

The  FEA  considers  the  judicial  review  procedures  of  the  EPAA  far  superior  to 
those  of  FEA  Act,  and  it  strongly  encourages  the  amendment  of  the  FEA  Act 
to  conform  the  judicial  review  procedures  of  that  Act  with  those  of  the  EPAA. 
There  are  several  reasons  for  our  preference  of  the  EPAA  procedures  : 

(1)  Since  the  FEA  of  necessity  must  have  certain  streamlined  administrative 
procedures,  it  is  appropriate  in  the  first  instance  to  have  initial  judicial  review 
vested  in  the  district  courts,  which,  while  they  cannot  review  FEA  decisions  de 
novo,  nevertheless  are  equipped  to  make  a  full  factual  record.  Direct  review 
by  the  courts  of  appeals  would  in  some  instances  deprive  those  courts  of  an 
adequate  record  upon  which  to  make  an  appellate  decision. 

(2)  The  exi'^tence  of  a  single  court  of  appeals  to  review  FEA  programs  has 
made  it  possible  for  that  court  to  develop  a  degree  of  expertise  that  is  indis- 
pensable in  any  area  as  complex  as  FEA  regulatory  programs.  Moreover,  with 
such  expertise  and  its  limited  docket,  it  can  deal  much  more  expeditiously  with 
FEA  cases  than  would  be  possible  by  the  other  courts  of  appeals. 

(3)  The  existence  of  a  single  court  of  appeals  to  review  FEA  cases  reduces  to 
some  extent  the  ability  of  the  industry  to  frustrate  FEA  programs  by  forum 
shopping  and  by  filing  numerous  dilatory  challenges  to  the  same  program  in 
different  courts.  At  least  one  of  those  cases  can  be  brought  promptly  to  TECA, 
w^hich  can  then  quickly  resolve  the  legal  issues  in  a  decision  that  is  binding 
precedent  in  all  circuits.  It  is  especially  critical  that  emergency  programs  such  as 
FEA's  have  appellate  review  concentrated  in  a  court  below  the  level  of  the 
Supreme  Court,  because  conflicts  between  circuits  otherwise  might  not  be  resolved 
within  the  lifetime  of  such  programs.  The  Supreme  Court  would  be  reluctant 
even  to  grant  certiorari  if  the  price  control  upon  which  the  case  were  ba.sed  were 
about  to  expire  and  the  decision  would  have  little  prospective  significance.  More- 
over, many  issues  are  resolved  in  a  preliminary  injunction  context :  the  Supreme 
Court  is  understandably  reluctant  to  grant  certiorari  in  cases  involving  such  in- 
terlocutory appeals.  . 

(4)  The  EPAA  review  procedures  allow  FEA  programs  to  be  reviewed  initially 
in  a  forum  convenient  to  the  plaintiff,  which  is  a  decided  advantage  to  small 
companies  and  individuals  who  might  want  to  challenge  an  FEA  program  of 
nationwide  scope.  Moreover,  even  TECA  can  be  more  convenient  forum  than  the 
Circuit  Courts  of  Appeals  to  many  litigants,  since  it  usually  endeavors  to  hear 
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oral  arguments  close  to  where  cases  arise.  For  example,  the  court  recently  heard 
appeals  in  cases  brought  by  a  small  producer  in  Texas  and  a  retailer  dealer  in 
Arizona  in  Dallas  and  San  Diego,  respectively,  in  both  cases  sitting  at  a  location 
more  convenient  to  the  private  parties  than  would  have  been  the  case  if  the 
appeals  had  gone  to  their  own  Circuit  Courts  of  Appeals.  In  contrast,  under  the 
FEA  Act,  challenges  to  programs  having  national  applicability  (which  frankly 
includes  almost  all  FEA  programs)  can  be  filed  only  in  the  Court  of  Appeals 
for  the  District  of  Columbia. 

There  is,  however,  one  change  in  the  current  EPAA  review  procedures  which  in 
our  opinion  should  be  made.  At  present  §  211(d)  (2)  of  the  Economic  Stabiliza- 
tion Act  provides  that  appeals  from  interlocutory  decisions  of  the  district  courts 
may  be  taken  in  accordance  with  the  provisions  of  28  U.S.C.  §  1292(b),  but  no 
mention  is  made  in  that  section  of  §  1292(a).  The  latter  provides  for  auto- 
matic appeals  from  interlocutory  orders  granting  or  denying  preliminary  in- 
junctions, while  the  former  provides  that  appeals  from  all  other  interlocutory 
orders  can  be  taken  only  upon  certification  by  the  District  Court.  On  April  21 

of  this  year,  the  TECA  held,  in  Exxon,  et  al.  v.  FEA,  et  al.  F2d  

(TECA,  1975),  that  Congress  intended  by  the  omission  of  reference  to  §  1292(a) 
to  prevent  automatic  api>eals  from  orders  granting  or  denying  preliminary  in- 
junctions. We  think  that  the  Exxon  decision  is  contrary  at  least  to  the  general 
policy  beliind  the  unique  judicial  review  provisions  of  the  EPAA  of  providing 
prompt  and  early  resolution  of  legal  issues  arising  imder  price  control  pro- 
grams in  a  single  court  of  appeals.  Moreover,  we  think  that  it  is  also  unsound 
as  a  matter  of  policy,  since  it  could  allow  a  single  district  court  to  frustrate 
totally  an  FEA  program  by  preliminary  enjoining  its  application  to  a  major 
company  and  preventing  FEA  from  taking  an  appeal  from  that  order.  The 
Exxon  decision  is  currently  pending  a  determination  of  whether  it  .should  be 
reconsidered  by  the  full  court  sitting  en  banc.  If  the  court  decides  not  to  recon- 
sider or  does  reconsider  and  upholds  the  earlier  decision,  we  urge  the  Subcom- 
mittee to  consider  an  amendment  that  woiild  make  28  U.S.C.  §  1292(a)  appli- 
cable to  FEA  cases. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  would  be  pleased  to 
answer  any  questions  that  you  and  the  members  of  the  Subcommittee  might 
have. 

Senator  ]\L\thias.  Since  we  have  IMr.  Scliuck  and  representatives  of 
the  ABA  here,  I  would  like  to  let  them  briefly  summarize  their  state- 
ments. This  procedure  would  make  my  questions  more  meaningful. 

jMr.  Schuck,  if  vou  can  su.mmarize  your  statement,  it  will,  of  course, 
appear  in  full  in  the  record.^ 

TESTIMOITY  OE  PETER  H.  SCHUCK,  ESQ.,  CONSUMERS  UNION  OF 

UHITEB  STATES,  INC. 

:Mr.  Schuck.  Thank  vou,  INIr.  Chairman.  T  shall  be  mercifully  brief, 
and  I  shall  summarize  the  main  points  that  I  seek  to  make  m  my 
testimony  which  will  speak  for  itself. 

The  first  point  I  would  like  to  stress  is  the  existence  of  a  rather 
appalling  advocacv  imbalance  in  FEA  proceedings.  ISIr.  Montgomery 
has  adverted  to  "this  imbalance,  and  I  think  quite  properly  has 
stressed  that  this  problem  is  more  systematic  than  any  particular 
fault  of  FEA  or  anybody  else.  Because  it  is  a  systematic  problem, 
there  are  a  number  of  measures  which  I  would  urge  upon  you  as  a 
m.eans  of  overcoming  this  imbalance. 

The  first,  as  you  pointed  out,  is  the  adoption  of  an  agency  of  con- 
sumer advocacy,  which  could  provide  the  resources  for  a  more  con- 
tinuous monitoring  of  FEA  on  behalf  of  consumers. 

Second,  particularly  after  the  Supreme  Court's  recent  decision  in  tlie 
pipeline  case,  it  is  essential  that  both  the  Allocation  Act  and  the  FEA 

1  See  Mr.  Schuck's  prepared  statement  on  p.  24. 
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Act  be  amended  to  provide  for  the  award  of  attorneys'  fees  to  substan- 
tially prevailing  plaintiffs  in  suits  brought  against  FEA  to  require 
compliance  with  the  law.  We  have  brought  two  lawsuits  against  FEA 
so  far.  We  have  won  both  of  them,  and  in  both  cases  we  have  sustained 
very  significant  costs,  yet  these  cases  inure  to  the  benefit  of  all  con- 
sumers. There  is  no  reason  in  the  Avorld  why  that  burden  should  be 
imposed  on  any  one  citizen,  particularly  consumer  litigants  that  are 
impecunious  to  begin  with. 

Third,  I  would  urge  you  to  consider  the  type  of  assistance  to  con- 
sumers seeking  to  participate  in  rulemaking  proceedings  that  the  Con- 
gress adopted  late  last  year  in  connection  with  the  Federal  Trade 
Commission  Improvements  Act.  Section  18(h)  of  that  act  authorizes 
the  Commission  to  assist  not  only  consumers  but  small  businesses,  and 
other  spokesmen  for  a  particular  interest  who  need  assistance  to  partici- 
pate fully  in  rulemaking  proceedings,  and  authorizes  the  Commission 
under  specified  conditions  to  provide  assistance  for  expert  witness  costs 
and  attorneys'  fees,  and  so  forth. 

That  type  of  assistance  is  particularly  necessary  in  connection  with 
the  FEA  proceedings,  which  are  so  technical  and  difficult. 

An  additional  thing  that  FEA  could  do  is  to  evidence  more  sensi- 
tivity to  consumer  views  in  its  existing  activities.  It  has  an  Office  of 
Consumer  Affairs;  as  Mr.  Montgomery  pointed  out,  that  office  has  al- 
ready developed  a  tradition  of  being  something  of  an  orphan  in  FEA. 
The  resignation  letter  of  the  first  Director  of  the  Office  of  Consumer 
Affairs  contains  a  laundry  list  of  complaints  against  the  treatment  of 
that  office  by  FEA. 

Administrator  Zarb  held  a  meeting  with  consumers  in  December,  a 
much  heralded  and  anticipated  meeting  with  consumer  representatives. 
"We  thought  it  was  rather  successful.  We  had  quite  a  healthy  inter- 
change with  him  at  that  meeting.  It  was  supposed  to  be  held  on  a 
regular  basis.  To  my  knowledge,  they  never  have  been  repeated.  A  sec- 
ond meeting  was  scheduled,  and  it  has  been  canceled  two  or  three  times 
now. 

Finally,  again,  to  speak  to  the  question  about  advocacy  imbalance  at 
FEA,  it  is  exceedingly  difficult,  or  was  several  months  ago  when  I  last 
attempted  it,  to  obtain  even  the  most  routine  information  from  FEA. 
The  bureaucratic  snafu  seems  to  be  very  considerable,  and  it  is  simply 
very  difficult  to  obtain  even  documents  that  are  public  information. 

The  second  point  I  would  like  to  address  is  APA  notice  and  public 
comment  compliance  by  the  FEA.  My  testimony  in  this  regard  really 
relates  to  a  period  of  more  than  6  months  ago.  I  have  reason  to  believe 
that  FEA  has  improved  its  performance  since  then  as  the  emergency 
has  waned.  Nevertheless,  it  seems  clear  that  FEA  has  abused,  as  FEO 
and  the  Cost  of  Living  Council  earlier  abused,  the  exemption  pro- 
visions in  the  APA  authorizing  an  agency  to  dispense  with  notice  and 
public  comment. 

In  my  testimony,  I  set  forth  a  particularly  egregious  example,  in 
which  the  Federal  district  court  has  recently  held  in  our  favor  that 
FEA  violated  the  law  in  failing  to  provide  for  notice  and  public  com- 
ment prior  to  the  issuance  of  its  unleaded  gasoline  price  regulations. 
In  addition,  the  Georgetown  Law  Journal  contains  a  study,  cited  in 
my  testimony,  showing  a  continuous,  systematic  ignoring  of  the  notice 
and  comment  requirements.  Invariably,  the  agency  would  simply  use 
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a  boilerplate  formula  to  seek  to  justify  its  having  dispensed  with  rule- 
making procedures  and  never  really  gave  the  kinds  of  reasons  that  we 
believe  that  the  APA  envisioned. 

Finally,  the  FEA  Act  does  require  a  10-day  comment  period  at  a 
minimum.  I  would  only  say  that  this  comment  period  is  clearly  inade- 
quate to  elicit  consumer  participation.  "We  do  not  have  all  sorts  of 
lawyers  and  trade  associations  monitoring  the  Federal  Register  and 
quickly  bringing  these  matters  to  our  attention.  It  takes  some  time  until 
these  matters  do  reach  our  attention;  then  it  takes  some  time  to  get  the 
time  to  prepare  useful  comments,  so  I  think  that  while  the  10-day  com- 
ment period  is  more  than  the  APA  presently  contains — for  there  is  no 
minimum  comment  period  prescribed  in  the  APA — it  is  really  inade- 
quate if  adequate  consumer  representation  is  to  be  sought. 

The  third  major  point  I  would  like  to  mention,  just  to  touch  on  it, 
is  FEA's  very  heavy  reliance  on  industry  data  in  conjunction  with  its 
decisions.  This  data  is  often  obtained  on  an  ex  parte  basis.  It  is  almost 
always  obtained  on  a  confidential  basis.  It  is  very,  very  difficult,  even 
where  we  know  that  the  data  exists,  to  controvert  it  because  it  is  not 
available  to  us  because  of  claims  of  confidentiality. 

In  fairness,  FEA  has  a  problem ;  that  is,  much  of  the  data  it  must 
rely  on  is  data  that  traditionally  has  been  regarded,  perhaps,  wrongly, 
as  trade  secret  and  confidential  data.  I  think  that  there  are  a  number  of 
thing  that  FEA  could  do  nevertheless  to  meet  this  problem,  and  a 
number  of  things  that  the  Congress  could  compel  them  to  do  in  this 
regard. 

First  of  all,  all  contacts  with  industry  or  consumer  organizations 
should  be  made  part  of  the  record.  Had  we  known  that  prior  to  the 
issuance  of  the  unleaded  gasoline  regulations,  FEA  had  engaged  in 
extensive  ex  parte  and  undisclosed  contacts  with  the  industry  to  obtain 
cost  information,  we  could  have  challenged  more  quickly  its  failure  to 
obtain  the  comments  of  consumer  organizations  as  well.  We  only  found 
that  out  after  we  had  brought  suit  and  on  a  motion  of  summary  judg- 
ment, when  the  FEA  submitted  an  affidavit.  All  comments  should  be 
made  a  part  of  the  record. 

In  addition,  in  rulemaking  proceedings,  everj^thing  relied  on  by 
FEA  in  promulgating  its  rules  should  be  listed  and  it  should  be  avail- 
able to  the  public  unless  it  is  a  trade  secret  or  confidential.  If  it  is  a 
trade  secret  or  confidential,  then  its  nature  and  existence  ought  to  be 
listed,  so  that  we  at  least  know  what  the  agency  purported  to  rely  on. 
That  will  enable  citizens  to  evaluate  decisionmaking  processes  and 
will  make  challenge  in  court  something  less  than  a  guessing  game. 

The  fourth  major  point  that  I  would  like  to  touch  on  is  judicial 
review.  In  general,  I  agree  with  Mr.  Montgomery  that  the  judicial 
review  provisions  under  the  Allocation  Act  are  superior  to  those 
under  the  FEA  Act.  In  our  litigation  with  FEA,  we  have  proceeded 
only  under  the  Allocation  Act.  So,  my  experience  with  the  FEA  Act 
is  not  first  hand,  but  having  read  the  provisions  and  having  some 
understanding  of  how  the  process  works,  I  must  agree  with  his  criti- 
cisms of  the  judicial  review  provisions  of  the  FEA  Act. 

I  would  note  one  substantive  disagreement  with  FEA's  position. 
We  do  not  believe  that  it  is  true  under  the  Allocation  Act  that  a  dis- 
trict court  cannot  issue  an  injunction.  Our  position  is  that  section 
211(d)  (1)  of  the  Economic  Stabilization  Act,  which  is  adopted  by 


24 

reference  in  the  Allocation  Act,  permits  the  district  court  to  issue 
permanent,  that  is,  noninterlocutory,  injunctions,  and  that  the  pro- 
hibition to  which  he  refers  in  section  211(e)  (1)  of  the  act  is  specifi- 
cally subject  to  (d)  (1)  which,  in  our  view,  says  that  the  district  court 
can  issue  an  injunction  as  long  as  it  is  a  permanent  injunction. 

In  fairness,  this  question  is  not  entirely  clear,  and  that  matter  ought 
to  be  clarified.  It  is  also  my  understanding  that  several  district  courts 
have,  in  fact,  issued  such  injunctions. 

Finally,  the  question  of  remedies.  I  have  dealt  with  this  at  some 
length  in  my  testimony.  I  think  that  the  whole  question  of  remedies 
ought  to  be  reevaluated  by  the  Congress,  and  one  reform  that  I  would 
suggest  is  that,  rather  than  relying  upon  the  remedy  of  rollback  and 
restitution,  which  I  think  Mr.  Montgomery  and  I  would  agree  is  not 
a  terribly  useful  remedy  for  a  number  of  reasons,  the  Congress  might 
wish  to  authorize  the  FEA  to  impose  civil  fines,  which  funds  would 
be  returned  to  the  Treasury.  This  money  would  inure  in  that  way  to 
the  general  benefit  of  the  public,  rather  than  simply  reducing  banks 
or  seeking  rollbacks  which  really  give  the  miscreant  industry  member 
at  least  a  temporary  market  advantage,  since  the  prices  are  so  much 
lower  for  that  period,  which  does  create  certain  market  distortions. 

I  think  that  concludes  my  summary,  and  I  would  be  happy  to 
answer  any  questions. 

[jMr.  Schuck's  prepared  statement  follows :] 

Pkepaesd  Statement  of  Peter  H.  Schuck,  Esq. 

Members  of  the  subcommittee,  on  behalf  of  Consumers  Union/  I  wish  to  thank 
this  distinguished  subcommittee  for  its  invitation  to  testify  at  these  hearings 
on  the  Federal  Energy  Administration's  procedures. 

CONSUMER   PARTICIPATION    IN    FEA   DECISIONMAKING 

Consumers  Union  has  participated  in  only  a  limited  number  of  FEA  proceed- 
ings, mostly  under  the  Emergency  Petroleum  Allocation  Act,  and  I  shall  there- 
fore restrict  my  testimony  to  a  discussion  of  the  public  participation  issues 
raised  by  those  proceedings.  In  this  connection,  it  is  important  for  this  subcom- 
mittee to  recognize  that  the  degree  of  consumer  participation  in  most  FEA 
proceedings  is  essentially  nil.  Consumers  Union,  tor  example,  i.s  the  largest 
consumer  organization  in  the  United  States  and  yet  its  total  advocacy  staff 
consists  of  three  lawyers  in  Washington.  And  FEA  is  only  one  of  the  numerous 
agencies  with  important  consumer  impacts  whose  activities  we  seek  to  monitor. 
Needless  to  say,  other  consumer  organizations,  unless  they  are  prepared  to  focus 
a  substantial  portion  of  their  scant  resources  on  FEA  matters,  will  play  even 
less  of  a  role  in  influencing  FEA  policy.  As  is  apparent,  however,  the  oil  indus- 
try has  no  such  difficulties  in  making  its  voice  heard  at  FEA. 

If  this  .scandalous  advocacy  imbalance  is  to  be  redressed,  the  Congress  is 
going  to  have  to  devise  some  solution  to  this  problem  without  delay.  Happily, 
the  Senate  has  recently  taken  a  first  small  step  in  this  direction  by  authorizing 
an  independent  Agency  for  Consumer  Advocacy.  Other  important  steps  can  be 
taken,  and  I  shall  mention  several  at  the  conclusion  of  my  testimony. 

FEA  has  manifested  a  truly  profound  aversion  to  public  participation  in  its 
rulemaking  proceedings,  an  aversion  exceeded  only  by  that  of  its  predecessors 


1  Consumers  Union  Is  a  nonprofit  membership  organization  chartered  In  1936  under  the 
laws  of  the  State  of  New  York  to  provide  Informntion.  education,  and  counsel  about 
consumer  goods  and  services  and  the  management  of  the  family  Income.  Consumers  Union's 
Income  Is  derived  solely  from  the  sale  of  Consumer  Reports  (magazine  and  TV)  and  other 
publications.  Expensr^s  of  occasional  public  service  efforts  may  be  met.  In  part,  by  non- 
restrictive,  noncommercial  grants  find  fees.  In  addition  to  reports  on  Consumers  Union's 
own  product  testing.  Consumer  Reports,  with  a  circulation  of  over  2  million,  regularly 
carries  articles  on  health,  product  safety,  marketplace  economics,  and  legislative,  judicial 
and  regulatory  actions  which  affect  consumer  welfare.  Consumers  Union's  publications  carry 
no  advertising  and  receive  no  commercial  support. 
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FEO  and  the  Cost  of  Living  Council.  I  believe  that  in  recent  months,  FEA 
has  been  more  inclined  to  follow  public  procedures,  but  of  course  less  is  at  stake 
now,  for  the  basic  regulatory  system  is  already  in  place. 

Section  4  of  the  Administrative  Procedure  Act,  5  U.S.C.  §553,  requires  (a) 
that  advance  notice  and  an  opportunity  for  public  comment  precede  the  issu- 
ance of  virtually  all  agency  regulations,  except  "when  the  agency  for  good  cause 
finds  (and  incorporates  the  finding  and  a  brief  statement  of  reasons  therefore 
in  the  rules  issued)  that  notice  and  public  procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public  interest";  and  (b)  that  the  final  regula- 
tion be  published  at  least  30  days  prior  to  its  effective  date  unless  "good  cause" 
for  dispensing  with  this  requirement  is  found  and  published  with  the  regula- 
tion. Numerous  courts  have  held  that  these  requirements  are  not  simply  cos- 
metic ;  a  regulation  issued  without  complying  with  them  lacks  legal  validity. 

Nevertheless,  FEO  and  FEA  blithely  and  routinely  ignored  these  requirements 
on  numerous  occasions.  In  every  such  ease,  they  simply  issued  a  regulation  to 
be  effective  immediately,  giving  the  following  "reason"  for  dispensing  with  APA 
procedures : 

"Because  the  purpose  of  these  amendments  is  to  provide  immediate  guidance 
and  information  with  respect  to  the  mandatory  petroleum  price  rules  and  regu- 
lations, the  Federal  Energy  Office  finds  that  normal  rulemaking  procedure  is  im- 
practicable and  that  good  cause  exists  for  making  these  amendments  effective 
in  less  than  30  days." 

This  formulation,  of  course,  is  nothing  but  bureaucratic  nonppeak,  yet  FEO 
and  FEA  continually  used  the  identical  phrase  as  its  sole  justification,  and  did 
so  in  connection  with  the  issuance  of  some  of  its  most  significant  and  far-reach- 
ing regulations.  See,  e.g.,  38  F.R.  349SG,  December  21,  1073 ;  39  F.R.  6534,  Feb. 
20,  1974 ;  39  F.R.  7795,  Feb.  28,  1974 :  39  F.R.  12010,  12012,  12013,  April  2,  1974 ; 
39  F.R.  23251,  June  27,  1974;  39  F.R.  24358,  July  2,  1974   (2  items).' 

In  virtually  all  cases  in  which  this  practice  has  been  challenged,  the  courts 
have  excused  the  noncompliance  on  the  ground  that  the  agency  was  dealing  with 
an  emergency  situation — the  effects  of  the  oil  shortage.  In  the  case  of  its  origi- 
nal unleaded  gasoline  price  regulation,  however,  FEA  ignored  APA  procedures 
despite  the  fact  that  it  had  11  tnonfhs'  notice  that  it  would  have  to  regulate 
the  price  of  unleaded  gasoline.  As  the  Court  found  in  declaring  this  regulation 
to  be  illegal,  "there  was  ample  opportunity  to  solicit  public  comments  prior  to 
the  July  1,  1974  deadline  [and]  even  if  FEA  determined  that  the  30  day  time 
frame  for  rulemaking  was  too  long,  a  shortened  time  could  have  been  specified." ' 

If  there  were  any  remaining  doubt  about  FEA's  contempt  for  consumer  par- 
ticipation in  its  decision-making,  they  would  have  to  be  dispelled  by  the  resigna- 
tion of  Dr.  Lee  Richardson,  Director  of  FEA's  Office  of  Consumer  Affairs.  In  a 
memorandum  dated  August  8,  1974,  Dr.  Richardson  detailed  FEA's  massive  fail- 
ures in  this  respect.  There  is  no  evidence  that  matters  have  improved  since  then. 

EXCESSIVE   RELIANCE   UPON   INDUSTRY   DATA 

The  unleaded  gasoline  regulation  is  not  simply  an  example  of  FEA's  refusal 
to  implement  public  procedures  mandated  by  law.  It  is  also  a  classic  example 
of  a  fundamental  substantive  deficiency  in  many  past  FEO,  FEA,  and  COLC 
decisions — excessive  reliance  upon  data  obtained  from  the  oil  industry.  On 
May  29,  1974,  FEA  issued  a  regulation — effective  immediately,  of  course,  and 
without  prior  public  comment — which  permitted  refiners  of  unleaded  gasoline, 
which  is  in  the  same  octane  range  as  leaded  regular  gasoline,  to  sell  unleaded 
gasoline  at  premium  grade  prices.  After  Consumers  Union  and  the  Public  In- 
terest Research  Group  bitterly  protested  this  action  and  pointed  to  several 
studies  which  showed  that  the  cost  of  refining  unleaded  was  approximately  the 
same  as  the  cost  of  refining  leaded  regular,  FEA  withdrew  its  May  29  regula- 
tion, issued  a  new  one  allowing  a  price  of  only  one  cent  above  regular,  and  in 
an  uncharacteristic  burst  of  candor,  stated  explicitly  that  "FEA  lacked  any 
specific  data  on  the  costs  associated  with  refining  unleaded  gasoline,  but  it  was 
generally  of  the  view  that"  a  premium  price  rule  was  justified. 


2  Tlie  Cost  of  Living  Council  flouted  the  APA  at  least  as  regularly,  bypassing  APA 
procedures  on  203  of  the  2.35  days  on  which  the  Council  published  rules  in  the  Federal 
Rpo-i^ter  See  "Phase  V  :  The  Cost  of  Living  Council  Reconsidered,"  Oeorgetotvn  Law 
Jonriial,  vol.  62,  No.  6  (July  1974),  p.  1682. 

3  Consumers  Union  v.  Snwhill,  Civ.  No.  74-1413  (Robinson  .L),  Opinion  of  Mar.  27,  1975, 
at  p.  4,  appeal  pending  in  Temporary  Emergency  Court  of  Appeals. 
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As  a  result  of  our  lawsuit  challenging  the  May  29  regulation — and  only  as  a 
result  of  our  lawsuit — we  now  know  where  and  how  FEA  obtained  its  original 
view  of  the  matter.  It  turns  out  that,  according  to  an  FEA  affidavit  filed  in  the 
case,  FEA's  notions  of  costs  were  derived  entirely  or  almost  entirely  (we  have 
no  way  of  knowing)  from  information  obtained  from  refiners,  marketers,  and 
trade  association  ex  parte  on  an  undisclosed,  confidential  basis.  Apparently,  no 
consumer  organizations,  government  agencies,  or  other  less  biased  parties  were 
even  contacted  by  FEA,  or  informed  of  the  solicitation  of  industry  views,  much 
less  permitted  to  comment  on  the  secret  industry  data  or  otherwise  have  any 
input  into  the  May  29  regulation.  Yet  FEA  claimed  that  it  was  not  "practicable" 
to  solicit  consumers'  views  on  this  matter  of  enormous  importance  to  them. 

It  also  turns  out  that  the  data  that  FEA  secretly  obtained  from  the  industry 
was  seriously  deficient,  which  of  course  is  the  point  of  requiring  APA  proce- 
dures in  the  first  place.  According  to  FEA,  the  data  proved  to  be  far  too  "in- 
conclusive" to  form  the  basis  for  a  pricing  rule,  and  was  grossly  incorrect,  re- 
sulting in  a  price  at  least  3  cents  per  gallon  higher  than  FEA  was  prepared  to 
allow  after  permitting  the  public  to  be  heard  on  the  issue.  Indeed,  the  May  29 
regulation  was  only  in  effect  for  six  weeks,  yet  the  premium  price  rule  cost  con- 
sumers at  least  $20  million  more  during  that  brief  period  than  they  would  have 
paid  had  the  one-cent-above-regular  price  rule,  which  replaced  it  on  July  8, 
been  in  effect.  FEA,  however,  has  steadfastly  refused  to  recover  the  overcharges 
resulting  directly  from  its  own  illegality. 

BEMEDIES    UNDER  THE   ACT 

This  raises  an  important  issue.  What  good  is  public  participation  if  con- 
sumers are  helpless  to  remedy  violations  of  law  by  FEA  or  by  sellers  of  prod- 
ucts subject  to  FEA  jurisdiction.  In  truth,  the  Allocation  Act  is  not  altogether 
clear  concerning  the  obligation  of  FEA  to  seek  restitution  for  overcharges  which 
it  authorized  in  violation  of  the  law,  or  the  authority  of  a  federal  court  to 
compel  FEA  to  do  so.  This  issue  is  being  litigated  in  a  pending  appeal  from 
the  District  Court's  opinion  in  our  unleaded  gasolne  case,  but  this  Committee 
should  immediately  modify  the  language  of  Section  210  of  the  Economic  Sta- 
bilization Act  of  1970,  which  was  carried  forward  in  the  Allocation  Act,  to 
clarify  that  FEA  has  such  an  obligation,  enforceable  by  a  court. 

The  Act's  remedial  provisions  are  deficient  in  other  respects  as  well.  When 
FEA  determines  that  a  violation  of  its  regulations  has  occurred,  it  may  issue 
several  types  of  remedial  orders.  First,  it  may  order  the  offending  firm  to  roll- 
back prices  temporarily  until  the  overcharge  has  been  "returned"  to  those  who 
purchased  at  the  inflated  price.  Apart  from  the  near  impossibility  of  enforcing 
and  monitoring  such  a  rollback  order,  however,  particularly  when  the  number 
of  persons  overcharged  is  large,  this  remedy  is  the  classic  example  of  trans- 
forming necessity  into  virtue.  The  offending  firm,  by  reason  of  the  FEA-man- 
dated  price  reduction,  enjoys  a  price  advantage  over  his  law-abiding  competitors 
which  may  actually  increase  his  market  share,  thereby  creating  competitive  dis- 
tortions which  would  not  occur  in  the  absence  of  the  "penalty."  A  second  type 
of  remedial  order  may  penalize  the  offending  firm  by  reducing  his  "banked" 
costs  available  for  eventual  pass-through  to  consumers.  According  to  recent 
correspondence  from  the  FEA  General  Counsel,  FEA  never  permits  "banks"  to 
be  adjusted  as  a  remedy  for  past  illegal  overcharges,  but  only  permits  such  ad- 
justments in  the  case  of  violations  which  have  not  yet  resulted  in  actual  over- 
charges to  purchasers.  Recent  press  accounts,  however,  seem  to  indicate  that 
actual  overcharges  have  sometimes  been  "remedied"  simply  through  bank  ad- 
justments.* If  that  is  the  case,  the  practice  in  our  view  would  clearly  violate 
the  Allocation  Act.  In  view  of  the  enormous  sums  potentially  at  stake,  this  mat- 
ter should  be  thoroughly  investigated. 

In  any  event,  we  urge  the  Committee  to  consider  the  advisability  of  amend- 
ing the  Act  to  require  that  violations  which  result  in  actual  overcharges  to 
large  numbers  of  consumers  be  remedied  through  substantial  civil  fines  to  be 
paid  by  the  offenders  directly  to  the  United  States  Treasury,  rather  than  by 
existing  remedial  methods. 

BUREAUCRATIC     ST.UGQISHNESS 

T  know  of  no  agency  which  has  managed  in  so  brief  a  lifetime  to  acquire  a 
more  universal  reputation  for  unresponsiveness,  disorganization,  and  bureau- 


*  See.  e.g.,  Won  Street  Journal,  April  21. 1975. 
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cratic  sluggishness,  than  FEA.  From  our  experience,  that  reputation  is  amply 
justified.  Consider  FEA's  basic  monthly  publication,  "Monthly  Energy  Review", 
which  is  a  compilation  of  data  on  energy  supplies,  prices,  and  similar  informa- 
tion. In  late  April  1975,  FEA  had  just  published  its  February  1975  "Review" 
and  its  most  current  data  was  for  September  1974.  Not  only  was  its  data  more 
than  six  months  old,  but  FEA  officials  have  stated  that  it  is  derived  almost 
entirely  from  official  industry  sources.  In  short,  it  is  essentially  useless  by 
the  time  it  is  published,  and  anyone  who  needs  current  data  must  rely  entirely 
upon  industry  organs. 

It  is  extremely  difficult  to  obtain  information  from  FEA.  Inquiries  often  go 
unanswered  for  many  months.  In  December,  to  cite  just  one  example,  we  wrote 
to  the  FEA  General  Counsel  concerning  FEA's  policies  with  respect  to  the  use 
of  producer  and  refiner  "banks"  to  absorb  illegal  overcharge  penalties,  and  the 
treatment  by  FEA  of  tankwagon  discount  rates.  We  did  not  receive  a  response 
for  almost  four  months.  One  wonders  how  responsive  FEA  is  to  individual  con- 
sumers if  consumer  organizations  which  have  taken  an  active  interest  in  FEA 
matters  are  given  such  short  shrift. 

SUBSTANTIVE    POLICIES    AND    DECISION    PBOCESSES 

Some  of  FEA's  most  fundamental  policy  choices  have  been  made  in  secrecy, 
without  any  respectable  economic  analysis,  in  violation  of  its  governing  legis- 
lation, and/or  without  regard  to  changing  conditions. 

Consider  the  two-tier  system  for  pricing  domestic  crude  oil.  The  "free  market" 
tier,  whose  price  is  set  by  the  OPEC  cartel,  consists  of  new,  released  and  stripper 
crude.  Congress,  in  the  Allocation  Act,  required  that  FEA  specify  or  determine 
the  price  for  "all  crude  oil"  other  than  stripper  crude.  It  then  prescribed  an 
extraordinarily  detailed  and  rigorous  set  of  procedures  which  FEA  must  invoke 
in  order  to  exempt  other  categories  of  crude  oil  from  such  controls,  which  pro- 
cedure was  designed  to  assure  substantial  Congressional  surveillance  of  any  such 
exemption.  Yet  FEA  has  doggedly  refused  to  impose  any  controls  on  new  and 
released  crude,  22%  of  domestic  production,  with  the  result  that  this  crude  is 
sold  at  prices  bearing  no  relationship  to  cost  but  established  by  OPEC.  In  Feb- 
ruary, a  panel  of  the  Temporary  Emergency  Court  of  Appeals  upheld  our  con- 
tention that  FEA  has  violated  its  legal  duty  under  the  Act  either  to  impose  such 
controls  on  new  and  released  oil  or  to  comply  with  the  exemption  procedures 
prescribed  by  Section  4(g)  of  the  Act.^  A  ruling  by  the  full  court  is  expected 
any  day. 

The  price  of  the  other  tier — old  oil — was  raised  by  FEA  in  December  1973 
imder  circumstances  which  justify  little  confidence  in  the  rigor  and  rationality 
of  FEA  decisionmaking  processes.  The  undisputed  record  in  that  case  dem- 
onstrates that  this  $3  billion  per  year  decision  was  made  hastily,  behind  closed 
doors,  on  the  basis  of  very  preliminary  analyses,  in  the  absence  of  any  hard 
data  on  marginal  production  effects,  and  without  complying  with  basic  proce- 
dural norms.  While  the  courts  have  rejected  legal  challenges  to  this  decision,  it 
stands  as  a  mockery  of  reasoned  policymaking. 

Some  of  the  pricing  policies  for  refined  products  suffer  from  the  same  jerry- 
built,  irrational  quality.  In  January  and  March  1974,  for  example  FEA  au- 
thorized gasoline  dealers  to  increase  their  profit  margins  by  three  cents  per  gal- 
lon. The  justification  then  stated  by -FEA  was  that  this  additional  amount  was 
required  to  permit  the  retailers  to  recover  "non-product  costs",  due  to  reduced 
retnil  sales  volumes  which  were  substantially  below  1973  levels. 

Within  several  months  thereafter,  however,  with  the  end  of  the  embargo, 
retail  gasoline  sales  soared  and  remained  well  above  1973  levels.  Gross  profits 
for  the  retail  gasoline  industry  also  appeared  to  be  well  above  1973  levels,  and 
net  profits  during  the  summer  of  1974  were  more  than  double  those  of  the  pre- 
vious summer.  Non-product  costs,  on  the  other  hand,  increased  only  slightly, 
and  at  a  lesser  rate  than  the  consumer  price  index,  primarily  because  labor  and 
rental  costs,  which  are  the  predominant  cost  items  of  gasoline  retail  operators 
did  not  rise  substantially  during  1974.  And  the  costs  related  to  handling  of  lead- 
free  gasoline,  the  only  new  cost  item  which  retail  operators  incurred  during 
1974,  do  not  appear  to  exceed  0.1  cents  per  gallon  when  spread  over  sales  of  all 
gasoline.  Average  margin  per  gallon  in  the  base  period  (May  15,  1973)  wns  7.2S 
cents  per  gallon  ;  the  average  margin  for  July  1974  was  10.2  cents  per  gallon.  The 


s  Consumers   Union  v.   Saiohill,  No.  DC-26    (TECA,  Feb.   18,   1975),  rehearing  en  banc 
pending. 
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margin  diminished  tliereafter  but  in  December  1974  (the  last  month  for  which 
FEA  has  official  figures),  the  margin  was  still  8.7  cents,  or  still  far  above  both 
the  base  period  margin  and  historical  dealer  margins.  And  demand  (and  there- 
fore presumably  volume)  was  well  above  historical  levels.  Yet  despite  the 
dramatically  changed  conditions  since  FEA  authorized  the  three-cent  per  gallon 
increase  in  March  1974,  FEA  has  steadfastly  refused  to  repeal  its  regulation. 

In  November  1974,  Consumers  Union  filed  a  formal  petition  with  FEA  request- 
ing the  repeal  of  this  regulation — which  costs  consumers  approximately  $1 
billion  annually  for  every  unjustified  penny  per  gallon  that  is  passed  through. 
FEA  did  nothing  for  almost  four  months,  during  which  time  the  anachronistic 
nature  of  the  regulation  grew  even  more  evident.  In  February  1975,  the  FEA 
General  Counsel  sent  a  memorandum  to  Administrator  Zarb  enclosing  our  peti- 
tion and  recommending  a  course  of  action  (or,  more  properly,  inaction).  Because 
it  is  a  perfect  expression  of  FEA's  lack  of  initiative  in  such  matters,  its  grudging 
attitude  toward  consumer  petitions  and  its  legal  obligations,  and  its  use  of  the 
weapon  of  delay  at  consumer  expense,  I  should  like  to  quote  from  it  and  submit 
the  entire  memorandum  for  the  record : 

"Although  we  might  have  preferred  not  to  open  this  issue  at  this  time,  tie 
concluded  that  the  petition  of  Consumers  Union  required  a  rulemaking  proceed- 
ing to  he  initiated,  or  that  we  would  otherwise  be  faced  with  a  law  suit  that 
would  be  difficult  to  defend.  As  you  will  note,  the  Notice  simp,'tj  n)idcrtakes  to 
review  the  question  of  the  appropriate  non-product  cost  increment;  it  does  not 
propose  specifically  to  reduce  (or  to  increase)  the  amount.  This  should  help  to 
forestall  some  of  the  controversy  that  might  otherwise  have  resulted  from  a 
proposal  to  reduce  the  amount  of  the  increment,  as  was  requested  by  Consumers 
Union." 

*****  *  * 

"Consumers  Union  seeks  repeal  of  the  3  cents  per  gallon  authorization  on  the 
ground  that  there  no  longer  exists  any  factual  basis  for  it.  It  is  true  that  the 
supply  problem  of  last  winter  no  long<r  exists  and  that  part  of  the  3  cent 
increment  may  therefore  be  open  to  question.  On  the  other  hand,  FEA  analysis 
indicates  that  there  have  been  further  increases  in  non-product  costs  for  retail 
dealers  over  the  past  year  which  justify  continuation  of  at  least  a  2  cents 
markup  and  possibly  the  full  3  cents  now  authorised.  The  rulemaking  should 
give  FEA  better  data  and  comment  from  additional  sources  in  order  to  make 
a  well-informed  determination  in  this  matter,   (pp.  2-3,  emphasis,  FEA) 

Almost  three  months  later,  FEA  finally  held  a  hearing  on  the  matter — we  were 
never  contacted  to  testify— and,  presumably,  is  still  "gathering  data."  Mean- 
while, of  course,  consumers  are  still  paying  inflated  prices  on  the  basis  of  a 
policy  which  lost  its  rationale  one  year  ago. 

IMPEOVINQ    CONSUMER    PARTICIPATION    IN    FEA   PROCEEDINGS 

If  effective  consumer  monitoring  of  FEA  is  desired,  Congress  must  begin  by 
recognizing  the  severe  financial  constraints  of  all  consumer  organizations  and 
the  injustice  in  requiring  that  such  groups  bear  the  full  costs  for  securing 
benefits  v/bich  flow  to  the  public  at  large.  It  is  unfair  in  the  extreme  for  Con- 
sumers Union,  which  has  prevailed  in  both  of  its  suits  against  FEA,  to  have  to 
bear  the  very  considerable  expense  of  compelling  FEA  to  obey  the  law.  It  is 
also  very  unwise  as  a  matter  of  policy,  for  that  expense  has  greatly  reduced 
the  resources  available  for  other  activities  in  the  consumer's  interest,  including 
more  systematic  participation  in  FEA  matters. 

In  rerent  years.  Congres-^  has  addressed  these  problems  in  several  ways.  First, 
it  has  specifically  provided  for  the  award  of  attorneys'  fees  to  prevailing  plaintiffs 
in  citizen  suits'  brought  to  enforce  consumer  legislation,  such  as  the  Truth- 
in-Lending  Act  and  the  Consumer  Product  Safety  Act.  Similarly,  the  Allocation 
Act  and  the  FEA  Act  should  be  amended  to  authorize  such  awards.  Second, 
Congress  last  year  authorized  the  Federal  Trade  Commission  to  defray  the  costs 
of  public  participation  in  FTC  rulemaking  proceedings  under  certain  circum- 
stances, and  the  Commission  has  just  issued  regulations  implementing  this 
authority.  Congress  should  enact  similar  authority  for  FEA. 

CONCLUSION 

FEA,  while  still  in  its  very  infancy,  has  managed  to  behave  almost  precisely 
like  the  most  seasoned  regulatory  agency— excluding  consumers  from  its  decision- 


29 

making  processes :  delaying  diflBcult  decisions  as  long  as  possible,  acting  only 
when  compelled  to  do  so  by  the  threat  of  litigation,  public  exposure,  or  Con- 
gressional pressures ;  suffering  potential  conflicts  of  Interest  to  exist ;  making 
decisions  of  the  most  enormous  magnitude  without  adequate  economic  data  and 
with  excessive  reliance  upon  ex  parte  industry  representations ;  and  all  too 
often  acting  in  violation  of  the  law.  The  diflficulty  of  its  mandate  and  the  emer- 
gency conditions  into  which  it  was  born  may  palliate  some  of  these  harsh  judg- 
ments, but  they  do  not  obviate  them,  particularly  now  when  the  emergency  is 
well  past  us.  This  subcommittee  is  to  be  commended  for  reviewing  FEA's 
performance  and  we  shall  be  anxious  to  assist  you  in  any  way  we  can. 
Thank  you. 

Senator  ^SIathias,  We  will  proceed  to  Mr.  Belmar  and  include  his 
full  statement  in  the  record.^ 

TESTIMONY  OF  WARREN  EELMAR,  CHAIR  MAI?,  EMERGENCY  ECO- 
NOMIC CONTROLS  COMI/[ITTEE,  SECTION  ON  ADMINISTRATIVE 
LAW,  AMERICAN  BAR  ASSOCIATION.  ACCOMPANIED  BY  JOHN 
HODGES,  COCHAIEMAN,  AND  JEEEREY  BURT,  COCHAIRMAN 

Mr.  Belmar.  Thank  you,  Senator  jMathias.  I  will  endeavor  to 
shoi-ten  the  statement  that  will  be  put  in  tlie  record. 

Mr.  riiairman,  the  American  Bar  Association  appreciates  the  op- 
portunity to  appear  before  you  today  to  make  the  following  remarks 
about  certain  administrative  procedure  matters  relevant  to  these 
oversi,G:ht  hearings. 

While  the  ABA  has  jiot  taken  any  position  with  respect  to  the 
Emergency  Petroleum  i.  llocation  Act,  it  is  our  belief  that  general 
principles  wlrlch  liad  been  addressed  by  the  ABA  concerning  certain 
economic  control  programs  apply  equally  as  well  in  these 
circumstances. 

Slightly  over  a  year  and  a  half  ago,  this  subcommittee  conducted 
oversight  hearings  on  the  procedural  aspects  of  emergency  economic 
legislation,  and  particularly  the  economic  stabilization  program.  We 
think  it  is  wliolly  ai^propriate  for  this  subcomm-ittee  to  again  be  re- 
viewing this  subject.  It  is  true  that  the  economic  stabilization  program 
is  tcrm.inated.  But  the  Emergency  Petroleum  Allocation  Act  and 
the  program  that  the.  FEA  is  now  administering  under  that  act  is 
very  much  alive  and  involves  many  of  the  same  considerations  that 
were  applicable  at  the  time  of  the  prior  committee  hearings. 

Today  we  would  like  to  focus  on  six  matters. 

1.  The  basic  standards  that  .any  wage  and  price  control,  alloca- 
tion or  emergency  economic  controls  program  should  meet. 

•2.  The  extent  to  which  the  FEA  has  provided  for  public  par- 
ticipation in  rulemaking. 

3.  Possible  changes  in  the  judicial  review  provisions  applicable 
to  FEA  actions  under  the  emergency  petroleum  allocation  program. 

4.  The  way  in  which  administrative  sanctions  are  administered 
by  emergency  economic  controls  agencies. 

o.  Possible  adoption  of  specific  statutes  of  limitations  for  emergency'' 
economic  controls  programs. 

6.  Obligations  of  emergency  economic  controls  agencies  under  the 
Freedom  of  Information  Act. 


^  See  Mr.  Belmar's  prepared  statement  on  p.  35. 
58-981 — 7(5 5 
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Summarizing  our  statement,  with  respect  to  the  first  point  that 
^ye  raised,  we  wish  to  again  refer  to  the  1973  hearings  before  this 
subcommittee,  at  which  time  witnesses  expressed  a  number  of  con- 
cerns about  the  administration  of  the  programs  then  in  efi'ect. 

I  am  pleased  to  say  that  the  house  of  clek^gates  of  the  American 
Bar  Association,  at  its  February  1975  meeting,  adopted  a  "Statement 
of  Principles"'  concerning  administrative  and  procedural  aspects  of 
Federal  wage  and  price  control  programs. 

The  considerations  set  forth  in  the  statemicnt  of  principles  arc  rel- 
evant not  only  to  a  wage  and  price  control  program,  but  also  to 
the  emergency  petroleum  allocation  program  and  to  any  other  emer- 
gency economic  controls  pi'ogram.  I  might  add  that  the  statement  of 
principles  was  developed  by  officials  who  were  members  of  the  prior 
economic  stabilization  program,  as  well  as  members  of  the  private 
bar,  and  represented  a  middle  ground  consensus  of  basic  provisions 
that  should  be  included  in  any  emergency  program. 

These  principles  are  as  follov>s : 

1.  To  the  extent  possible,  price  and  wage  control  regulations 
sliould  ]3e  expressed  in  the  form  of  specific  standards  that  spell  out 
with  precision  the  substantive  recfuirements  of  the  program. 

2.  Eegulations,  policies,  rulings,  and  interpretations  of  the  con- 
trols ao-encies  should  be  communicated  as  broadly  and  promptly  as 
possible  to  tlip  regulated  firms,  the  bar,  and  the  officials  responsible  for 
field  administration  and  enforcement  of  the  program. 

3.  To  the  extent  possible,  the  f)romulgation  of  price  and  wage 
controls  by  th^  administering  agency  sb.onid  provide  for  a  maximum 
de^rc^  of  pnbbc  participation  in  the  rulemaking  proooss. 

4.  The  promulgation  of  final  regulations,  adjudicative  actions, 
and  the  grant  or  denial  of  exceptions  should  be  accompanied  by  a 
statement  of  findings  and  reasons  by  the  ndministrntive  airencies. 

5.  Regulations  and  policies  adopted  by  the  agency  administer- 
ing price  and  wage  controls  should  be  made  effective  on  a  prospective 
basis 

6.  When  9  vohui^ary  program  turns  into  a  mandntory  nro'^-r^m 
ro^-'dnrt  shoidd  not  be  made  rcircaclivplv  unlawful  and  governmental 
action  shon"'d  l^e  consistent  with  the  principles  stated  herein. 

We  would  like  to  submit  the  entire  statement  as  passed  by  the  house 
of  delecates  of  the  American  Bar  Association  for  inclncion  v^  +he 
record  of  these  proceedings.^ 

Son'^^or  IMatittas.  It  will  be  included  as  a  part  of  your  statement. 

Mr.  Belmar.  One  of  the  principle  matters  discussed  in  th/^  1^73 
oversight  hearing  was  that  the  administrators  of  the  econouiic  s<"a- 
bilization  program,  particularly  in  the  earlier  stages  of  that  pro'^rnm, 
oftoTi  r-voi^^f'd  the  pro\''sions  in  the  Administrative  Procedure  Act 
(APA)  calling  for  public  comment  and  participation  in  rulemaking 
by  relying  on  an  exemption  contained  in  the  APA. 

I  think  that  has  been  pretty  well  covered.  It  is  our  view  that  the 
Federal  Energy  Administration  has  generally  provided  for  public 
comm.ent  on  its  proposed  rules.  That  may  be  partly  because  of  the  spe- 
cific provision  in  the  Federal  Energy  Administration  Act,  which  pro- 
vides generally  for  a  minimum  of  10  days  required  for  public  comment. 

1  See  American  Bar  Association,   Section  of  Corporation,  Banking  and  Business  Law, 
p.  40. 
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AVhatoYPT  the  reason,  W6  tiW  happ.y  that  public  participation  is  being 
afforded  and  to  the  best  of  our  view  this  situation  is  much  l>etter  now. 

If  we  learned  anything  from  the  nearly  4  years  of  emergenj^y  con- 
trols, and  controls  have  been  with  us  now  since  August  of  1971  as  to 
this  industry,  if  not  across  the  economy,  it  is  that  regulations  are  gen- 
erally vastly  superior  when  the  agency  is  more  fully  aware  of  the  con- 
sequences of  its  proposals  after  an  opportunity  to  receive  and  evaluate 
conmients  from  tlie  public.  I  think  the  agency's  reliance  on  public  com- 
ments has  proven  tliat  to  be  true,  now,  in  tiie  way  that  the  final 
regulations  have  been  promulgated. 

Turning  to  point  3,  judicial  review,  we  seem  to  be  taking  a  position 
that  is  different  from  that  which  has  been  raised  already  by  the  prior 
witnesses.  In  our  opinion,  it  may  well  be  time  for  the  Congress  to  con- 
sider whether  it  should  provide  for  direct  review  of  rulemaking  by  a 
court  of  appeals,  rather  than  having  sucli  action  for  review  brought 
initially  at  the  district  court  level,  as  presently  is  the  case  with  respect 
to  regulations  promulgated  pursuant  to  the  Emergency  Petroleum 
Allocation  Act,  v\'hile  the  Federal  Energy  Administration  Act  of  1974 
makes  no  change  in  this  scheme  with  respect  to  matters  arising  under 
the  Emergency  Petroleum  Allocation  Act,  judicial  review  of  all  other 
rulemaking  of  national  applicability  is  available  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia,  and  judicial  review  of  all  other 
rulemaking  of  less  than  national  applicability  is  in  the  court  of  appeals 
where  the  rule  is  to  have  effect.  Thus,  judicial  review  of  emergency 
petroleum  allocation  rulemaking  commences  in  the  district  courts  while 
non-EPAA  rulemaking  review  is  at  the  court  of  appeals  level. 

We  do  not  express  any  opinion  as  to  vrhether  appellate  review  should 
be  by  the  temporary  em.ergency  court  of  appeals  or  by  other  courts  of 
appeals.  Our  concern  today  is  merely  with  providing  for  expeditious 
judicial  review  of  rulemaking. 

The  scheme  provided  under  the  Economic  Stabilization  Act  for  ini- 
tial review  by  the  district  courts  was  perliaps  appropriate  because  of 
the  enormous  scope  of  the  economic  stabilization  program ;  it  affected 
literally  almost  every  person  in  the  United  States,  and  iiiitial  district 
court  review  might  have  avoided  overloading  TECA.  Today,  however, 
the  economic  stabilization  program  has  disappeared  and"  tlie  emer- 
gency petroleum  allocation  program  is  concerned  with  the  regulation  of 
a  single  industr}-.  The  TECA  appears  not  to  be  overloaded  with  cases. 
Direct  review  by  a  court  of  appeals  of  rulemaking  is  arguably  appro- 
priate since  the  district  court's  decision  respecting  the  validity  of  a  rule 
would  ordinarily  be  appealed  anyway.  Typically,  the  review  of  the 
validity  of  the  rule  would  not  require  an  evidentiary  trial  by  the  court 
to  determine  either  the  underlying  facts  or  the  grounds  or  evidence  on 
which  the  agency  based  its  decisions.  Finally,  the  issues  presented  are 
usually  ones  of  law,  not  fact. 

Suffice  it  to  say  that  in  our  view,  it  would  be  appropriate  for  the 
Congress  to  review  the  reasons  that  led  to  the  establishment  of  the 
various  methods  of  judicial  review  of  FEA  action  and  to  determine 
whether  those  considerations  still  apply.  In  this  regard.  Congress 
should  be  aware  that  until  recently  there  was  a  method  under  which 
judicial  review  could  be  obtained  in  TECA  relatively  quickly : 
Through  an  appeal  from  the  grant  or  denial  of  a  preliminary  injunc- 
tion. However,  this  still  required  commencement  of  suit  in  the  district 
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court.  And  evo.n  this  route  of  review  is  no  longer  assured :  a  recent 

TECA  vdecision  holds  that  there  may  not  be  an  automatic  appeal  from 

the  grant  or  denial  of  a  preliminai'y  injunction;  the  appeal  must  be 

taken  under  the  disci-etionary  certitication  procedure  of  28  U.S.C.  sec- 

■  tion  12D2(l)).  Exxon  Corp.  v.  Federal  Energy  Administration.,  No.  3-5 

and  Marathon  Oil  Co._  v.  FEA,  No.  6-8  (April  21,  1975).  If  upheld, 

thei'e  is  currently  pending  a  re(]uest  for  rehearing  en  banc,  this  decision 

will  further  slow  the  final  judicial  re^dew  process  because  in  manj'  cases 

TECA  review  of  a  rule  could  not  be  obtained  until  the  termination  of 

a  full  district  court  trial. 

Indeed,  I  think  Senator  Mathias  proposed  an  amendment  to  the 
Extension  Act  of  the  Emergency  Petroleum  Allocation  Act  in  ]March 
of  this  year  and  made  reference  to  a  situation  in  which  expeditious 
review  was  believed  to  have  been  available  through  the  commencement 
of  injunction  actions  at  the  district  court  level  to  enjoin  a  general  pro- 
gram of  broad  national  applicability. 

I  regret  to  report  to  the  subcommittee  that  the  cases  that  Senator 
Mathias  referred  to  then  are  still  pending  and  decision  on  the  merits 
by  the  temporary  emergency  court  of  appeals  has  become  embroiled 
in  the  procedural  questions  that  Mr,  jMontgomery  addressed  earlier, 
that  is  whether  the  Economic  Stabilization  Act  did  or  did  not  provide 
for  automatic  appellate  revievv-  of  the  grant  or  denial  of  a  preliminary 
injunction. 

Tliis  is  a  matter  that  the  courts  are  struggling  to  resolve  right  now. 
And,  as  Mr.  Montgomery  has  appropriately  pointed  out,  once  that 
decision  is  made,  the  Congress  may  or  may  not  wish  to  clarify  its 
intention. 

Certainly,  it  was  everyone's  expectation  that  prompt  review  of 
general  programs  would  be  available.  I  guess  what  we  are  saying  in 
suggesting  direct  appellate  review  is  that  by  requiring  district  court 
review  in  an  injunctive  context  other  factors  enter  into  the  resolution 
of  the  case  in  addition  to  the  question  of  the  legality  and  autlioriza- 
tion  of  the  program  at  issue.  This  sometimes  delays  rather  than  speeds 
u])  the  ability  to  have  judicial  review  of  the  program  in  issue. 

Turning  to  point  four  in  our  statement  dealing  with  the  procedures 
utilized  by  the  FEA  and  other  emergency  agencies  for  the  imposition 
of  administrative  sanctions,  we  just  wish  to  note  that  sometimes  these 
procedures  can  be  extreme. 

In  prior  emergency  programs,  starting  in  1971  and  under  the  FEA's 
administrative  rules  now,  there  is  a  regulation  which  provides  that 
FEA  may  issue  a  remedial  order,  in  the  absence  of  any  prior  notice 
or  hearing,  to  require  among  other  things,  a  reduction  of  prices,  imple- 
mentation of  a  refund,  supplying  petroleum  products  to  new  customers. 
Moreover,  failure  to  abide  by  the  terms  of  such  an  order  carries 
with  it  the  risk  of  substantial  financial  penalties. 

Even  when  a  hearing  is  provided  prior  to  the  issuance  of  such  a 
remedial  order,  the  procedural  protections  that  are  afforded  to  the 
individual  are  minimal,  A  firm  is  afforded  only  10  days  to  reply  to 
allegations  of  a  violation,  and  there  is  no  opportunity  for  anything 
reseml)ling  a  full  evidentiary  hearing.  Passing  ovpr  some  of  tlie 
descriptions  of  other  procedures  covered  in  our  full  statement,  we 
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just  wish  to  note  that  as  a  result  of  the  procedures  utilized,  confusion 
does  exist  as  to  the  standards  to  be  applied  when  judicial  review  is 
sought  by  an  individual  or  when  judicial  enforcement  is  sought  by  the 
Government. 

The  Economic  Stabilization  Act,  which  is  incorporated  by  reference 
in  the  Emergency  Petroleum  Act,  provides  inter  alia  a  substantial 
evidence  test.  Yet,  the  administrative  procedures  utilized  by  the  FEA 
do  not  result  in  the  creation  of  a  record  of  the  type  normally  deemed 
to  be  susceptible  of  application  of  such  a  standard. 

This  circumstance  arises  because  the  present  statutes  adopt  the 
judicial  review  standards  of  the  Administrative  Procedure  Act  with- 
out also  adopting  the  Administrative  Procedure  Act  provision  relat- 
ing to  adjudications. 

That  does  not  mean  that  the  FEA  in  the  prior  emergency  could 
not  have  adopted  procedures  similar  to  the  APA.  Unfortunately,  since 
the  exemption  is  in  the  act,  they  have  opted  for  something  far  short 
of  what  the  APA  would  provide. 

While  we  are  talking  of  emergency  procedures,  the  emergency  that 
people  speak  of  relates  to  energy  generally.  That  not  only  includes 
the  matters  covered  by  the  Emergency  Petroleum  Allocation  Act,  but 
natural  gas,  subject  to  the  jurisdiction  of  another  agency,  the  Federal 
Power  Commission. 

Certainly,  if  it  is  a  broad  enough  emergency,  one  ought  to  look  at 
whether  we  are  being  consistent.  The  FPC  does  operate  under  fairer 
administrative  procedural  requirements,  and  the  same  emergency  that 
exists  with  respect  to  the  FEA  exists  as  to  it.  Thus,  this  may  call  for 
similar  procedures  as  exist  before  the  FPC,  or  at  least  the  same  atten- 
tion to  providing  the  same  fairness  which  is  believed  to  be  inherent 
in  making  the  APA  applicable. 

Senator  Mathias.  I  do  not  want  to  ask  the  American  Bar  Associa- 
tion to  speak  against  its  interests.  Are  we  not  making  this  much  more 
complicated  by  having  different  administrative  procedures,  and  dif- 
fering judicial  review  procedures  under  various  acts?  It  could  become 
very  confusing  for  a  nonexpert  to  understand. 

Mr.  Bet.mar.  If  I  might  address  that  question.  Senator. 

Senator  Mathias.  This  is  a  good  system  for  lawyers,  though,  is  it 
not? 

Mr.  Belmar.  Tliat  is  correct. 

There  was  an  inquiry  earlier  as  to  the  number  of  subscribers  to  the 
Fedei-al  Energy  Guidelines.  Xo  one  seems  to  know  the  answer  at 
this  time.  I  remember  liearing  about  a  year  ago  that  the  Federal  Reg- 
ister only  has  about  36,000  subscribers  nationally.  I  do  not  know  the 
total  when  you  subtract  Washington  lawyers,  the  Congress,  et  cetera, 
from  that  subscription  list. 

Generally,  the  ability  to  circulate  information  on  what  is  required 
to  i'ldividuals  nationally,  whether  they  be  in  rural  Maryland,  or 
rural  Idaho,  or  wherever,  is  critical.  If  they  are  subject  to  an  emer- 
gency program,  they  ought  to  at  least  have  clear  access  to  know  what 
obligations  are  placed  on  them.  The  ABA's  Statement  of  Principles 
tried  to  addr>?ss  this  problem.  To  the  extent  that  comnlexitv  docs 
exist  as  to  different  methods  of  review,  different  standards  of  review, 
different  procedures,  different  levels  of  administrative  involvement,  it 
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becomes  much  harder  for  anyone  to  take  a  look  at  it  and  fairly  deter- 
mine what  obligations  are  imposed  upon  him  to  comply  with  Federal 
law. 

And  anything  that  could  clarify  and  streamline  the  public's  aware- 
ness of  wliat  their  obligations  are,  without  having  to  go  into  lengthy 
legal  analysis,  I  think  would  make  the  program  all  the  more  receptive 
to  compliance  of  a  general  nature.  And  to  the  extent  that  we  do  have 
different  procedures  now,  it  does  generate  a  substantial  amount  of 
legal  work  because  the  various  FEA  programs  and  procedures  are 
complex  and  require  constant  attention.  Mr.  Montgomery  noted  in  his 
testimony,  the  number  of  times  the  regulations  have  been  changed  in 
the  past  year.  That  was  in  the  context  of  whether  hearings  were  held. 
The  one  point  that  came  tlirough  to  me.  hoAvever,  was  that  the  rules 
are  constantly  changing.  That  means  tliat  you  have  to  devote  an  enor- 
mous amount  of  time  to  remain  current  with  the  programs.  This  be- 
comes more  and  more  difficult  as  these  programs  continue. 

Eeturning  to  the  statement,  vre  Iiolieve  that  the  povrers  vested  in  the 
FEA  and  the  prior  Economic  Stabilization  Act  emergency  agencies, 
are  extraordinary,  when  compared  to  the  standards  established  for 
other  Federal  regulatory  programs  or  even  with  i-eference  to  the  emer- 
gency controls  programs  in  effect  during  World  "War  II  and  the  Ko- 
rean conflict.  The  iustification  for  the  summan^  procedures  of  the 
Federal  Energy  Administration,  as  with  its  predecessor  agencies,  lias 
diminished  as  the  lives  of  these  agencies  have  been  extended.  The  FEA 
is  now  almost  a  year  old,  and  the  conditions  that  gave  rise  to  its  crea- 
tion, to  the  extent  that  they  have  not  already  abated,  have  now  become 
more  endemic  to  our  economy. 

We  submit,  therefore,  that  it  is  entirely  appropriate  for  the  Con- 
gress at  this  time  to  review  the  statutes  authorizing  FEA  action  to  de- 
termine if  the  admjnistrative  procedures  adopted  by  the  asency  coin- 
cide witli  tlie  statutory  scheme.  And  to  determine  v\-hether  further 
specific  congressional  direction  is  needed  as  to  the  manner  in  which 
thespi  emergency  laws  are  administered  and  enforced  both  adminis- 
trativelv  and  in  the  Federal  courts. 

In  this  reo-ard.  it  is  respeetfully  submitted  that  to  the  extent  Con- 
gress confers  upon  any  regulatory  a<rency  broad  powers  to  adjudicate 
violations  of  its  own  "regulations,  all  the  procedural  protections  em- 
bodied in  tlie  Administrative  Procedure  Act  should  be  afforded. 

Item  5  of  ou.r  statement  is  not,  reallv  one  which,  to  our  knowledge, 
has  been  rnised  before.  It  has  to  do  with  whether  congressional  atten- 
tion should  be  given  to  providing  a  snecific  statute  of  limitations  appli- 
cable to  matters  arising  under  the  Emergencv  Petroleum  Allocation 
Act  of  1973. 

In  our  prepared  statement,  we  go  into  this  in  mor^  dfM  ail.  describing 
the  kinds  of  situations  where  a  statute  of  limitations  miofht  be  helpful. 

And  just  to  summarize  that,  to  our  knowledire  neither  the  FEA  nor 
the  Department  of  Justice  has  clearlv  stated  its  views  as  to  what  period 
of  limitations  applies  with  respect  to  the  four  kinds  of  actions  which 
we  discussed  in  our  statement. 

We  suggest  that,  in  order  to  clarify  the  time  in  which  riofhts  may  be 
asserted,  either  by  the  Government  against  individuals  or  vice  versa, 
the  Con.Qfress  should  consider  the  adoption  of  a  specific  statute  of  limi- 
tations tailored  to  actions  arising  under  the  statutes  administered  by 
the  FEA. 
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The  final  point  in  our  prepared  statement  is  Freedom  of  Information 
Act  considerations.  In  summary,  we  urge  that  the  agency  continue  to 
comply  not  only  to  the  letter,  but  the  spirit  of  the  Information  Act. 

"We  heard  today  that  the  current  index  that  is  required  will  be  avail- 
able shortly.  That  is  good  news  because  the  materials  that  are  covered 
in  that  index  are  of  major  importance.  We  would  urge  the  FEA  that 
it  not  merely  make  the  index  available,  but  that  it  takeaffirmative  steps 
to  make  the  materials  cited  in  the  index  available  to  the  public.  By 
so  doing,  those  who  are  being  regulated  will  more  fully  know  what 
obligations  fall  upon  them.  At  the  same  time,  they  will  also  know  what 
may  permissibly  be  done  and  will  not  forego  such  action  due  to  an 
incorrect  belief  that  such  conduct  is  precluded. 

That  concludes  our  formal  statement,  Senator.  "We  will  be  glad  to 
answer  any  questions  that  you  may  have. 

[Mr.  Belmar's  prepared  statement  follows :] 

Prepared  Statement  of  Warren  Belmar  on  Behalf  of  the  American  Bar 

Association 

Mr.  Chairman  and  members  of  the  Committee,  the  American  Bar  Association 
appreciates  the  opportunity  to  appear  before  you  today  to  malie  the  following 
remarks  about  certain  administrative  procedure  matters  relevant  to  these  over- 
sight hearings  concerning  the   Federal   Energy   Administration    ("FEA"). 

My  name  is  Warren  Belmar  and  I  am  a  lawyer  with  the  firm  of  Areat,  Fox, 
Kintner.  Plotkin  &  Kahn  in  Washington,  D.C.  I  am  Chairman  of  the  Emergency 
Economic  Controls  Committee  of  the  Section  of  Administrative  Law,  American 
Bar  Association.  Accompanying  me  today  are  the  two  Vice-Chairmen  of  the  Emer- 
gen'\v  Economic  Controls  Committee,  John  A.  Hodges  with  the  firm  of  Covington 
&  Burling  in  Washington.  D.C.  and  Jeffrey  A.  Burt  of  the  firm  of  Arnold  &  Porter 
in  Washington,  D.C.  All  of  us  have  had  active  practices  counselling  companies 
with  respect  to  the  requirements  of  the  Economic  Stabilization  Program  and 
the  Emergency  Petroleum  Allocation  Program. 

Slightly  over  a  year  and  a  half  ago,  this  subcommittee  conducted  oversight 
hearings  on  the  procedural  aspects  of  emergency  economic  legi.slation,  particu- 
larly the  Economic  Stabilization  Program.  At  those  hearings  Senator  Mathias 
pointed  out  that  we  were  then  in  the  third  year  of  the  Economic  Stabilization 
Program,  which  was  administered  by  an  agenc.y  with  enormous  power.  It  was, 
he  said,  therefore  essential  that  the  subcommittee  examine  the  extent  to  which 
the  agency  was  complying  with  legal  requirements  and  determine  whether  legis- 
lation might  be  required  to  bring  about  changes  in  the  administration  of  the 
Program. 

It  is  appropriate  for  this  subcommittee  to  be  again  reviewing  this  subject.  It 
is  true  that  the  Economic  Stabilization  Program  has  now  termina^^ed.  But  the 
Emergency  Petroleum  Allocation  Program,  which  governs  the  allocation  and 
price  of  petroleum  products,  is  very  much  alive,  and  it  involves  many  of  the 
considerations  applicable  to  the  Economic  Stabilization  Program.  Furthermore, 
with  the  bottoming  out  of  the  recession  and  the  expected  upturn  in  the  economy, 
there  may  be  increasing  pressure  for  reintroduction  of  some  sort  of  price  and 
wage  controls  mechanism  should  the  rate  of  inflation  again  exceed  acceptable 
levels. 

Toda.v  we  would  like  to  focus  on  six  matters : 

1.  The  basic  standards  that  any  wage  and  price  control,  allocation,  or  other 
emergency  economic  controls  program  should  meet. 

2.  The  extent  to  which  the  FEA  has  provided  for  public  participation  in 
rulemaking. 

3.  Possible  changes  in  the  judicial  review  provisions  applicable  to  the  FEA's 
actions  luider  the  Emergency  Petroleum  Allocation  Program. 

4.  The  way  in  which  administrative  sanctions  are  administered  by  the  emer- 
gency economic  controls  agencies. 

5.  Possible  adoption  of  specific  statutes  of  limitations  for  emergency  economic 
controls  programs. 

6.  Obligations  of  emergency  economic  controls  agencies  under  the  Freedom  of 
Information  Act. 
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I.  AMERICAN  BAB  ASSOCIATION   STATEMENT  OF  PRINCIPLES 

In  the  1973  hearings  before  this  subcommittee  witnesses  expressed  a  number 
of  concerns  about  the  administration  of  wage  and  price  controls.  These  included, 
among  others, 

1.  that  the  economic  stabilization  agency  often  gave  too  little  opportunity  for 
public  participation  in  rulemaking, 

2.  that  the  agency's  rules  were  often  retroactive  in  effect, 

3.  that  standards  were  too  vague,  and 

4.  that  decisions  were  often  made  pursuant  to  rules  or  criteria  that  u?re 
known  only  to  the  agency. 

I  am  pleased  to  say  that  the  House  of  Delegates  of  the  American  Bar  Ass(xia- 
tion,  at  its  February  1975  meeting,  adopted  a  statement  of  principles  concerning 
administrative  and  procedural  aspects  of  federal  wage  and  price  control  pro- 
grams. The  considerations  set  forth  in  the  statement  of  principles  are  relevant 
not  only  to  a  wage  and  price  control  program,  but  also  to  the  Emergency  Petro- 
leum Allocation  Progi*am  and  to  any  other  emergency  economic  controls  pro- 
gram. The  principles  are  as  follows  : 

I.  To  the  extent  possible,  price  and  wage  control  regulations  should  be 
expressed  in  the  form  of  specific  standards  that  spell  out  with  precision  the 
substantive  requirements  of  the  program. 

II.  Regulations,  policies,  rulings,  and  interpretations  of  the  controls  agencies 
should  be  communicated  as  broadly  and  promptly  as  possible  to  the  regulated 
firms,  the  Bar,  and  the  oflScials  responsible  for  field  administration  and  enforce- 
ment of  the  program. 

III.  To  the  extent  possible,  the  promulgation  of  price  and  wage  controls  by 
the  administering  agency  should  provide  for  a  maximum  degree  of  public  par- 
ticipation in  the  rulemaking  process. 

IV.  The  promulgation  of  final  regulations,  adjudicative  actions,  and  the  grant 
or  denial  of  exceptions  should  be  accompanied  by  a  statement  of  findings  and 
reasons  by  the  administrative  agencies. 

V.  Regulations  and  policies  adopted  by  the  agency  administering  price  and 
wage  controls  should  be  made  effective  on  a  prospective  basis. 

VI.  When  a  voluntary  program  turns  into  a  mandatory  program  conduct  should 
not  be  made  retroactively  unlawful  and  governmental  action  should  be  consistent 
with  the  principles  stated  hei'ein. 

We  would  like  to  submit  the  entire  statement  for  inclusion  in  the  record  of 
these  hearings.^ 

II.   PUBLIC   PARTICIPATION    IN    RULEMAKING 

One  of  the  principal  matters  discussed  in  the  1973  oversight  hearing  was  that 
the  administrators  of  the  Economic  Stabilization  Program,  particularly  in  the 
earlier  stages  of  the  Program,  often  avoided  the  provisions  in  the  Administrative 
Procedure  Act  ("APA")  calling  for  public  comment  and  participation  in  rule- 
making. This  was  done  by  what  seemed  continual  reliance  on  an  exception  to 
the  APA.  This  failure  to  provide  for  public  comment  was  cited  by  many  witnesses 
as  a  major  deficiency  in  the  early  administration  of  that  program.  As  one  witness 
pointed  out  in  his  testimony,  "the  suggestion  that  the  Economic  Stabilization 
Program  and  the  fight  against  inflation  are  too  urgent  for  orderly  administrative 
procedures  totally  misses  the  point  that  public  participation  provides  immeasura- 
ble benefits  to  the  regulatory  agencies."  Hearinfjs  at  17.  (We  emphasize,  as  did 
Mr.  Dunkelberger,  that  in  the  latter  stages  of  the  Program  the  agency  had  a 
generally  good  record  concerning  public  participation  in  rulemaking.) 

Happily,  the  Federal  Energy  Administration  has  generally  provided  for  public 
comment  on  its  proposed  rules.  That  may  well  be  at  least  partly  because  of  a 
specific  provision  of  the  Federal  Energy  Administration  Act  (§  7(i)  (1)  (B) ) 
that  provides  generally  that  a  minimum  of  ten  days  be  allowed  to  the  public  for 
opportunity  to  comment  on  proposed  rules.  This  opportunity  to  comment  may  be 
waived  only  where  strict  compliance  is  found  to  cause  serious  harm  or  injury  to 
the  public  health,  safety  or  welfare,  and  such  finding  is  set  out  in  detail  in  the 
rule.  In  addition,  the  Act  provides  for  a  public  hearing  where  the  proposal  is 
likely  to  have  a  "substantial  impact  on  the  nation's  economy  or  large  number 
of  individuals  or  public."   (§  7(i)  (1)  (C).)   The  agency  has  generally  complied 


1  The  stalempnt  attached  herpto  is  the  statement  that  was  submitted  to  the  ABA  House 
of  Delejrates  for  adoption  :  the  House  of  Delegates  In  adopting  It  changed  the  words  "price 
and  wage  controls"  in  Principle  I  to  "price  and  wage  control  regulations." 
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with  these  requirements  and  has  not  attempted,  as  was  often  done  during  the 
early  stages  of  the  Economic  Stabilization  Program,  to  invoke  wholesale  the 
exception  provisions  that  avoid  the  public  comment  requirements. 

The  agency  has  not,  however,  always  complied  with  these  requirements.  For 
example,  the  FEA's  order  requiring  certain  "major  fuel  burning  installations" 
immediately  to  submit  information  to  the  agency  was  issued  without  allowing 
public  comment  and  without  setting  forth  the  statutory  grounds  for  exception 
from  that  requirement.  The  result  was  widespread  doubt  about  the  legality  of 
the  order. 

If  we  have  learned  anything  from  the  nearly  four  years  of  emergency  controls, 
it  is  that  regulations  are  generally  vastly  superior  when  the  agency  is  more  fully 
aware  of  the  consequences  of  its  proposals  after  an  opportunity  to  receive  and 
evaluate  comments  from  the  public.  We  hope  that  the  Congress  will  continue  to 
scrutinize  the  agencies'  record  in  this  regard  and,  as  it  did  in  the  Federal  Energy 
Administration  Act,  take  corrective  action  where  needed. 

III.    JUDICIAL   REVIEW 

Another  area  for  Congressional  consideration  are  the  provisions  for  judicial 
review  of  actions  taken  under  the  Emergency  Petroleum  Allocation  Act. 

In  our  opinion  it  may  well  be  time  for  the  Congress  to  consider  whether  it 
should  provide  for  direct  review  of  rulemaking  by  a  court  of  appeals  rather  than 
having  such  actions  for  review  brought  initially  at  the  district  court  level.  This 
point  was  included  in  a  resolution  passed  by  the  House  of  Delegates  of  the 
American  Bar  Association  in  August  1973  and  was  the  subject  of  testimony  by 
the  American  Bar  Association  before  the  Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  in  March  1974.  We  would  like  to  submit  a  copy  of 
that  statement  for  inclusion  in  the  record. 

Briefly,  the  current  rules  for  judicial  review  are  as  follows.  The  Emergency 
Petroleum  Allocation  Act  presently  incorporates  by  reference  the  judicial  review 
provisions  of  the  Economic  Stabilization  Program,  i.e.,  Section  211  of  the  Eco- 
nomic Stabilization  Act  of  1970.  as  amended.  15  U.S.C.  §  754(a)  (1).  Section  211 
provides  that  for  nonconstitutional  issues  the  district  courts  have  exclusive 
original  jurisdiction  (unless  the  issue  is  raised  by  defense).  All  appeals  from 
district  court  decisions  go  to  the  national  Temporary  Emergency  Court  of  Appeals 
("TECA").  Section  211(b)(2).  Section  211  specifies  special  treatment  for  sub- 
stantial constitutional  issues:  if  the  district  court  determines  such  an  issue 
exists,  it  must  certify  the  issue  to  TECA,  which  then  "determine (s)  the  appro- 
priate manner  of  disposition."  Section  211(c). 

The  Federal  Energy  Administration  Act  of  1974  makes  no  change  in  this 
scheme.  It  provides  that  with  respect  to  the  Emergency  Petroleum  Allocation  Act, 
judicial  review  remains  the  same  as  that  described  above.  However,  with  respect 
to  matters  relating  to  the  FEA  other  than  those  arising  under  the  Emergency 
Petroleum  Allocation  Act,  judicial  review  of  rulemaking  of  national  applicability 
is  available  in  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia,  and 
judicial  review  of  rulemaking  of  less  than  national  applicability  is  in  the  court 
of  appeals  where  the  rule  "is  to  have  effect."  Section  8(h)  (2)  (A).  Thus,  judicial 
review  of  Emergency  Petroleum  Allocation  Act  rulemaking  commences  in  the 
district  courts  while  non-EPAA  rulemaking  review  is  at  the  court  of  appeals 
level. 

We  believe  that  the  Congress  should  consider  whether  it  would  be  more  ap- 
j)ropriate  to  adopt  direct  court  of  appeals  review  of  rulemaking  with  respect  to 
the  Emergency  Petroleum  Allocation  Act.  We  do  not  today  express  any  opinion 
as  to  whether  that  review  should  be  by  the  Temporary  Emergency  Court  of 
Appeals  or  by  other  courts  of  appeals.  Our  concern  today  is  merely  with  provid- 
ing for  expeditious  judicial  review  of  rulemaking. 

The  scheme  provided  under  the  Economic  Stabilization  Act  for  initial  review 
by  the  district  courts  was  perhaps  appropriate  because  of  the  enormous  scope  of 
the  Economic  Stabilization  Program;  it  affected  literally  almost  every  person  in 
the  United  States,  and  initial  district  court  review  might  have  avoided  overload- 
ing TECA.  Today,  however,  the  Economic  Stabilization  Program  has  disappeared 
and  the  Emergency  Petroleum  Allocation  Program  is  concerned  with  the  regula- 
tion of  a  single  industry.  The  TECA  appears  not  to  be  overloaded  with  cases. 
Direct  review  by  a  court  of  appeals  of  rulemaking  is  arguably  appropriate  since 
the  district  court's  decision  respecting  the  validity  of  a  rule  would  ordinarily 
be  appealed  anyway.  Typically,  the  review  of  the  validity  of  the  rule  would  not 
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require  an  evidentiary  trial  by  tlio  court  to  determine  either  the  underlying 
facts  or  the  grounds  or  evidence  on  which  the  agency  based  its  decisions.  Finally, 
the  issues  presented  are  usually  ones  of  lavv^,  not  fact. 

SuflBce  it  to  say  that  in  our  view,  it  would  be  appropriate  for  the  Congress 
to  review  the  reasons  that  led  to  the  establishment  of  the  various  methods  of 
judicial  review  of  FEA  action  and  to  determine  whether  those  considerations 
still  apply.  In  this  regard,  Congress  should  be  aware  that  until  recently  there 
was  a  method  under  which  judicial  review  could  be  obtained  in  TECA  relatively 
quickly  :  through  an  appeal  from  the  grant  or  denial  of  a  preliminary  injunction. 
However,  this  still  required  commencement  of  suit  iu  the  district  court.  And  even 
this  route  of  review  is  no  longer  assured :  a  recent  TECA  decision  rules  that 
there  may  not  be  an  automatic  appeal  from  the  grant  or  denial  of  a  preliminary 
injunctioB ;  the  appeal  must  be  done  through  the  discretionary  certification  pro- 
cedure of  28  U.S.C.  §  1292(b).  Exxon  Corporation  v.  Federal  Energy  Administra- 
tion, No.  3-5  and  MaratJwn  Oil  Co.  v.  FEA,  No.  6-8  (April  21,  1975).  If  upheld, 
there  is  currently  pending  a  request  for  rehearing  en  lane,  this  decision  will 
further  slow  the  final  judicial  review  process  because  in  many  cases  TECA  re- 
view of  a  rule  could  not  be  obtained  until  the  termination  of  a  full  district  court 
trial. 

IV.    PROCEDUKE    FOR   IMPOSITION    OF    ADMINISTRATIVE    SANCTIONS 

Since  1971,  a  number  of  federal  agencies  administering  emergency  economic 
controls  have  adopted  an  extraordinary  administrative  procedure — the  power  to 
issue  summarily  remedial  orders  requiring  a  person  to  take  afiirmative  action 
under  penalty  of  law. 

Subpart  O  of  Part  205  of  the  regulations  of  the  Federal  Energy  Administra- 
tion, for  example,  provides  that  the  FEA  may  issue  a  "remedial  order"  to  require, 
inter  alia,  a  reduction  of  prices,  implementation  of  a  refund,  supplying  petroleum 
products  to  new  customers  (or  additional  petroleum  supplies  to  an  existing 
customer),  in  the  absence  of  any  prior  notice  or  hearing.  Moreover,  failure  to 
abide  by  the  terms  of  such  order  carries  with  it  the  risk  of  substantial  financial 
penalties. 

Even  where  a  hearing  is  afforded  prior  to  the  issuance  of  any  such  remedial 
order,  the  procedural  protections  accorded  are  minimal.  A  firm  is  afforded  only 
10  days  to  reply  to  allegations  of  a  violation,  and  there  is  no  opportunity  for 
anything  resembling  a  full  evidentiary  hearing.  A  personal  appearance  may  be 
sought,  but  there  is  no  assurance  that  the  firm  can  present  its  case  to  the  officials 
responsible  for  making  the  final  determination.  In  contrast  to  the  provisions  of 
the  Administrative  Procedui'e  Act  requiring  that  the  presiding  examiner  "may 
not  be  responsible  to  or  subject  to  the  supervi-sion  or  direction  of  an  employee 
or  agent  engaged  in  the  performance  of  investigative  or  prosecuting  functions  for 
an  agency,"  the  official  presiding  at  such  personal  appearances  before  the  FEA 
may  have  prime  responsibility  for  enforcing  the  program. 

There  is  no  "record"  of  such  personal  appearance  and  the  burden  of  proof  is 
usually  on  the  firm  to  prove  why  it  is  not  in  violation  of  the  applicable  regula- 
tions. Moreover,  any  administrative  appeal  from  an  adverse  decision  has  fre- 
quently been  processed  by  the  same  individuals  who  made  the  initial  decision. 

As  a  result  of  these  procedures,  confusion  exists  as  to  the  standards  to  be 
applied  when  judicial  review  or  judicial  enforcement  is  sought.  Section  211(d) 
(1)  of  the  Economic  Stabilization  Act  of  1970  as  amended,  which  is  incorporated 
by  reference  in  the  Emergency  Petroleum  Allocation  Act,  provides,  inter  alia,  a 
"substantial  evidence"  tei^t.  Yet,  the  administrative  procedures  utilized  by  the 
FEA  do  not  result  in  the  creation  of  a  "record"  of  the  type  normally  deemed  to 
be  susceptible  of  application  of  such  a  standard.  This  circumstance  arises  be- 
cause the  present  statutes  adopt  the  judicial  review  standards  of  the  Administra- 
tive Procedure  Act  toUhout  also  adopting  the  Administrative  Procedure  Act 
provision  relating  to  adjudications. 

These  powers  vested  in  the  FEA  are  extraordinary  when  measured  by  either 
the  standards  established  in  other  federal  regulatory  programs  or  with  reference 
to  the  emergency  control  programs  in  effect  during  World  War  II  and  the  Korean 
conflict.  Thus,  for  example,  under  the  Emergency  Price  Control  Act  of  1942, 
enforcement  was  limited  to  applications  to  a  court  to  enjoin  any  acts  or  prac- 
tices constituting  a  violation.  Section  409  of  the  Defense  Production  Act  of  1950 
similarly  confined  enforcement  powers  to  the  federal  courts,  requiring  a  showing 
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that  the  person  against  whom  the  action  was  brought  "has  engaged"  or  is  "about 
to  engage"' in  a  violation  of  the  statute. 

The  contrast  with  the  provisions  of  the  Federal  Trade  Act  is  illustrative  of 
the  unprecedented  broad  authority  which  emergency  control  agencies  now  exert. 
Prior  to  finding  a  firm  in  violation  of  the  Federal  Trade  Act,  the  Federal  Trade 
Commission  is  required  to  grant  a  full  adjudicative  hearing  with  all  the  pro- 
cedural protections  set  forth  under  the  Administrative  Procedure  Act.  Even  after 
the  Commission  has  found  the  company  in  violation,  any  order  does  not  become 
final  and  effective  until  after  an  opportunity  to  seek  full  judicial  review  in 
federal  appellate  courts.  15  U.S.C.  §  45(1). 

The  justification  for  the  summary  procedure  of  the  Federal  Energy  Adminis- 
tration, as  with  its  predecessor  agencies  (the  Price  Commission  and  the  Cost  of 
Living  Council) ,  has  diminished  as  tlie  lives  of  these  agencies  have  been  extended. 
The  FEA  is  now  almost  a  year  old,  and  the  conditions  that  gave  rise  to  its 
creation,  to  the  extent  they  have  not  already  abated,  have  now  become  more 
endemic  to  our  economy. 

In  testimony  referred  to  earlier  before  the  Subcommittee  on  Production  and 
Stabilization  of  the  Senate  Committee  on  Banking,  Housing,  and  Urban  Affairs, 
held  on  March  6,  1974,  the  American  Bar  Association  advocated  that  a  provision 
be  added  to  the  emergency  economic  controls  legislation  then  under  considera- 
tion to  provide  an  accused  the  full  procedural  protections  of  the  APA  in  an 
adjudicatory  agency  proceeding  to  determine  whether  a  violation  has  occurred. 
The  following  text  was  proposed  : 

"(2)  Sections  552  through  558  of  title  5.  U.i->.  Code,  shall  apply  to  each  adminis- 
trative proceeding  to  determine  whether  a  person  is  in  civil  violation  of  any 
provision  of  this  act  or  of  any  regulation  or  order  issued  under  this  act.  Each 
determination  in  such  a  proceeding  must  be  based  on  the  record  after  opportunity 
for  the  agency  hearing.  Any  administrative  order  finding  a  person  in  violation 
shall  not  be  final  until  the  60th  day  after  issuance  or  until  the  person  has  ex- 
hausted his  judicial  review  under  section  21  of  this  act,  whichever  is  larger. 
Findings  of  fact,  if  supported  by  substantial  evidence,  shall  be  conclusive  in  any 
judicial  proceeding  in  which  the  agency's  determination  of  violation  is  challenged 
or  is  sought  to  be  enforced." 

We  submit  that  is  entirely  appropriate  f  or  theCongress  at  this  time  to  review 
the  statutes  authorizing  FEA  action,  to  determine  if  the  administrative  proce- 
dures adopted  by  the  agency  coincide  with  the  statutory  schemie  and  to  determine 
whether  further  specific  Congressional  direction  is  needed  as  to  the  manner  in 
which  these  "emergency"  laws  are  administered  and  enforced — both  administra- 
tively and  in  the  federal  courts.  In  this  regard  it  is  respectfully  submitted  that 
to  the  extent  Congress  confers  upon  any  regulatory  agency  (whether  emergency 
conditions  have  led  to  its  creation  or  not)  broad  powers  to  adjudicate  violations, 
all  the  procedural  protections  embodied  in  the  APA  should  be  afforded. 

V.   ADOPTION   OF   A    SPECIFIC    STATUTE   OF   LIMITATIONS 

Another  matter  worthy  of  Congressional  attention  is  the  absence  of  a  specific 
statute  of  limitations  applicable  to  matters  arising  under  the  Emergency  Petro- 
leum Allocation  Act  of  1973.  This  situation  with  respect  to  the  EPAA  is  identical 
to  that  which  existed  under  the  Economic  Stabilization  Act  of  1970. 

There  are  basically  four  instances'in  which  adoption  of  a  statute  of  limitations 
would  provide  guidance  to  the  regulators  and  the  regulated  with  respect  to  the 
EPAA: 

1.  Non-criminal  suits  brought  by  the  United  States  to  challenge  past  or  present 
alleged  violations  of  orders  or  rules,  including  the  seeking  of  civil  fines  or  penal- 
ties for  the  alleged  violations. 

2.  Criminal  actions  brought  by  the  United  States  for  willful  violation  of  orders 
or  rules. 

3.  Actions  by  private  litigants  challenging  FEA  administrative  action. 

4.  Civil  Actions  between  private  litigants. 

The  basic  policy  underlying  a  statute  of  limitations  is  to  protect  persons  from 
having  to  defend  themselves  against  charges  when  basic  facts  may  have  become 
obscured  by  the  passage  of  time  and  to  minimize  the  danger  of  punishment  for 
acts  that  occurred  in  the  distant  past.  This  basic  policy  is  clearly  applicable  to 
complex  and  constantly  changing  "emergency"  programs. 

To  our  knowledge  neither  the  FEA  nor  the  Department  of  Justice  has  clearly 
stated  its  views  as  to  what  period  of  limitations  applies  with  respect  to  the  four 
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kinds  of  actions  discussed  above.  FEA  regulations  do  provide,  however,  that 
records  required  under  the  Emergency  Petroleum  Allocation  Act  must  be  main- 
tained for  four  years  after  the  last  day  of  a  calendar  year  in  which  a  transaction 
subject  to  FEA  regulations  occurs.  10  C.F.R.  §  210.02(d). 

We  suggest  that,  in  order  to  clarify  the  time  within  which  rights  must  be 
asserted,  the  Congress  consider  the  adoption  of  a  specific  statute  of  limitations 
for  actions  arising  under  statutes  administered  by  the  FEA. 

VI.    FREEDOM    OF   INFORMATION    ACT   CONSIDERATIONS 

Under  the  Freedom  of  Information  Act,  5  U.S.C.  §  552,  all  agencies  must  pub- 
lish an  index  of  materials  that  are  required  to  be  made  available  for  public 
inspection  and  copjung.  Such  an  index  is  important  since  it  may  often  bo  the 
only  way  in  which  the  public  can  readily  be  made  aware  of  much  of  the  basic 
information  about  the  agency's  policies  and  operations. 

To  date  the  FEA  has  not  published  such  an  index  and  it  is  therefore  difl3cult 
to  evaluate  its  compliance  with  various  requirements  of  the  Freedom  of  Infor- 
mation Act.  In  this  regard,  however,  it  is  our  understanding  that,  like  the  Cost 
of  Living  Council,  the  FEA  has  developed  or  is  developing  handbooks  and/or 
manuals  for  its  employees  setting  forth  FEA  guideline.?,  procedures,  standards, 
nvc\  intorprotalions  of  its  regulations.  As  a  result  of  the  hearings  held  by  this 
Subcommittee  in  1973,  the  Cost  of  Living  Council  made  this  kind  of  material 
available  to  the  public  under  the  Freedom  of  Information  Act.  The  same  result 
would  seem  to  be  required  here. 

But  beyond  this,  we  believe  that,  because  of  the  importance  of  such  materials 
the  FEA  should  not  merely  make  them  available  to  the  extent  required  by  the 
Freedom  of  Information  Act ;  the  agency  should  communicate  them  broadly  to 
the  public  so  that  the  public  will  be  fully  informed  about  its  responsibilities 
and  rights  under  the  Allocation  Program. 

That  concludes  our  formal  statement.  We  will  be  glad  to  answer  any  ques- 
tions that  you  might  have. 

American  Bab  Association 

Section  of  Corporation,  Banking,  and  Business  Law 

Recommendation 

The  Section  of  Corporation,  Banking  and  Business  Law  recommends  the 
adoption  of  the  following  Statement  of  Principles  concerning  administrative 
and  procedural  aspects  of  Federal  Wage  and  Price  Control  Programs: 

I.  To  the  extent  possible,  price  and  wage  controls  should  be  expressed  in  the 
form  of  specific  standards  that  spell  out  with  precision  the  substantive  require- 
ments of  the  program. 

II.  Regulations,  policies,  rulings,  and  interpretations  of  the  controls  agencies 
should  be  communicated  as  broadly  and  promptly  as  possible  to  the  regulated 
firms,  the  Bar,  and  the  officials  responsible  for  field  administration  and  enforce- 
ment of  the  program. 

III.  To  the  extent  possible,  the  promulgation  of  price  and  wage  controls  by 
the  administering  agency  should  provide  for  a  maximum  degree  of  public  par- 
ticipation in  the  rulemaking  process. 

IV.  The  promulgation  of  final  regulations,  adjudicative  actions,  and  the  grant 
or  denial  of  exceptions  should  be  accompanied  by  a  statement  of  findings  and 
reasons  by  the  administrative  agencies. 

V.  Regulations  and  policies  adopted  by  the  agency  administering  price  and 
wage  controls  should  be  made  effective  on  a  prospective  basis. 

VI.  When  a  voluntary  program  turns  into  a  mandatory  program  conduct 
should  not  be  made  retroactively  unlawful  and  governmental  action  should  be 
consistent  with  the  principles  stated  herein. 

Report 

introduction 

Given  the  nation's  recent  experience  with  the  various  phases  of  the  Economic 
Stabilization  Program,  it  is  appropriate  that  the  Corporation,  Banking  and 
Business  Law  Section  of  the  American  Bar  Association  attempt  to  formulate, 
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at  least  in  general  terms  a  statement  of  principles  concerning  the  procedural 
and  administrative  aspects  of  e:  onomic  controls,  with  a  view  toward  offering  a 
measure  of  guidance  for  control  programs.^ 

In  preparing  this  statement  of  principles,  the  Section  was  well  aware  of  the 
dichotomy  of  pressures  on  any  stabilization  effort.  On  the  one  hand,  the  national 
economic  ill  which  gives  rise  to  the  need  for  such  a  program  typically  requires, 
for  its  effective  cure,  a  singularly  rapid  and  decisive  governmental  response.  To 
compound  the  problem,  this  burden  historically  has  been  placed  on  newly-created, 
ad  hoc  agencies  with  little,  if  any,  preparatory  time  and  no  real  past  national 
experience  for  guidance.  For  example,  Phases  I  and  II  represented  the  first 
peacetime,  mandatory  wage  and  price  programs  in  the  history  of  the  nation. 

On  the  other  hand,  control  programs,  despite  their  unique  problems,  neverthe- 
less must  still  satisfy  the  fundamental  requirements  of  procedural  due  process 
of  law ;  not  only  because  of  constitutional  considerations  but  also  for  the  purposes 
of  improving  the  decision-making  process  and  of  fostering  a  public  perception 
of  equity  and  fairness  and  an  atmosphere  of  voluntary  cooperation  so  necessary 
for  the  effective  achievement  of  the  economic  goals  of  the  program. 

Recognizing  these  considerations,  we  offer  the  following  statement  of  principles 
with  n^spcct  to  proctdural  fairness  and  administrative  due  process  for  the  guid- 
ance of  future  economic  control  efforts.  It  should  be  emphasized  that  the  state- 
ment is  not  a  critique  of  the  performance  of  the  agencies  under  the  Economic 
Stabilization  Program.  The  Section,  in  setting  forth  a  general  principle,  has  in 
no  way  attempted  to  state  to  what  extent  the  agencies  did  or  did  not  conform 
to  such  principle. 

/.  To  the  extent  possible,  price  and  wage  controls  should  be  expressed  in  the 
form  of  specific  standards  that  spell  out  with  precision  the  substantive  re- 
quirements of  the  program 

At  the  risk  of  stating  the  obvious,  those  regulated  cannot  be  expected  to  follow 
that  which  they  cannot  understand  or  cannot  relate  to  their  particular  circum- 
stances. Clarity  and  precision  in  regulations  not  only  conform  with  principles 
of  due  process  but  also,  in  a  practical  sense,  result  in  regulations  which  are  more 
likely  to  be  observed  by  the  nation. 

At  the  outset,  we  note  the  irony  that  the  type  of  stabilization  program  which 
most  easily  meets  this  criteria  is  a  freeze  which,  by  nature,  can  use  a  minimum 
of  regulations  with  a  maximum  of  clarity  to  prohibit  all  wage  or  price  increases. 
It  is  when  a  more  sophisticated  program  is  developed  to  provide  ongoing  controls 
which  will  stabilize — without  stifling — a  dynamic  economic  system  comprised  of 
more  tlian  200,000,000  Americans  that  the  temperature  arises  to  control  by  use 
of  broad  and  sometimes  ambiguous  principles  rather  than  by  specific  regulations. 

We  deem  it  elemental  due  process  that  wage  and  price  standards  must  be  suf- 
ficiently clear  and  precise  so  that  those  regulated  are  able  to  act  in  such  a  way 
as  to  avoid  violation.  To  the  extent  that  the  prohibitions  and  requirements  of  the 
program  are  ambiguously  stated,  those  regulated  are  not  given  the  necessary 
guidance  concerning  their  obligations  while,  at  the  same  time,  are  potentially 
subject  to  fines  or  other  penalties,  including  the  stigma  of  publicized  enforcement 
action,  for  what  could  be  inadvertent  and  good  faith  violations.  Conversely,  un- 
lawful action  may  not  be  taken  out  of  concern  that  such  action  may  be  unlawful. 

In  addition,  detailed,  substantive  standards  give  rise  to  predictable,  regulatory 
decisions  formulated  upon  rules  of  law  that  generally  ensure  that  those  similarly 
situated  will  be  similarly  treated,  rather  than  subjective  decisions  based  upon 
the  discretionary  judgment  of  individual  officials. 

To  the  extent  that  a  controls  program  is  precise  in  the  statement  of  its  sub- 
stantive standards,  it  will  also  automatically  make  more  equitable  its  enforce- 
ment procedures  and  ensure  the  availability  of  meaningful  administrative  and 
judicial  review. 


1  It  Is  not  within  the  Section's  province  to  take  a  position  on  the  fundamental  economic 
and  political  question  as  to  whether  wage  and  price  control  programs  have  been,  are,  or  will 
become  necessary  or  desirable  as  national  policy.  In  accordance  with  the  requirement  of 
the  American  Bar  Association  for  a  background  statement,  the  subject  of  the  Statement 
of  Principles  ciine  to  the  attention  of  the  Section  by  reason  of  the  Section's  primary 
Interest  and  concern  with  wage  and  price  control  programs.  The  nature  of  the  Statement 
of  Principles  Is  such  that  there  is  no  material  interest  by  any  member  of  the  Section  or 
Section  Council  by  virtue  of  a  specific  employment  or  representation  of  clients.  The 
subject  is  considered  to  be  Vv-ithin  the  special  competence  of  the  legal  profession  as  It 
relates  to  procedural  and  administrative  aspects  of  an  economic  controls  program  which 
are  of  particular  concern  and  importance  to  lawyers  and  their  clients. 
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JI.  Regulations,  policies,  rulings,  and  interpretations  of  the  controls  agencies 
sJiould  be  communicated  as  broadly  and  promptly  as  possible  to  the  regu- 
lated firms,  the  Bar,  and  the  officials  responsible  for  field  administration 
and  enforcement  of  the  program. 

Because  general  price  and  wage  controls  impact  on  virtually  every  commercial 
enterprise  in  the  country,  including  many  which  are  not  normally  required  to 
follow  federal  regulatory  programs,  traditional  means  of  notification  to  those 
who  are  regulated  under  wage  and  price  controls  may  prove  inadequate.  Because 
of  the  unique  educational  problems  associated  with  a  controls  program,  a  special 
effort  must  be  made  to  give  the  widest  possible  exposure  to  the  details  of  the 
program  so  that  labor  and  management,  and  their  advisers,  may  be  kept  fully 
informed.  Reliance  on  publication  in  the  Federal  Register  is  not  enough.  In  this 
regard  speeches,  seminars  and  conferences  in  which  representatives  from  the 
regulatory  agency  actively  participate  are  part  of  the  educatory  process  which 
should  be  utilized. 

One  problem,  diflScult  of  solution,  is  the  necessity  of  keeping  the  public  in- 
formed of  the  general  directions  of  the  program  through  the  news  media,  before 
specific  regulations  are  available  for  dissemination.  This  is  particularly  ag- 
gravated during  a  period  of  fast-moving  important  developments.  The  result  is 
to  leave  those  regulated  with  a  lapse  period  during  which  they  are  subject  to 
ambiguous  standards.  The  aim  of  the  regulator  should  be  to  keep  this  time  span 
as  short  as  possible.  This  problem  can  only  be  noted,  since  its  resolution  must  be 
left  to  solution  by  the  regulatory  agency  in  the  given  case. 

Equally  important  is  the  necessity  that  officials  responsible  for  administration 
and  enforcement  in  the  field  be  kept  constantly  up  to  date  on  all  new  policies, 
regulations,  forms,  rulings,  and  interpretations.  The  effectiveness  and  equity  of 
any  future  controls  program  will  be  seriously  compromised  unless  the  regional 
officials  responsible  for  its  administration  are  in  a  position  to  advise,  inform, 
and  enforce  on  the  basis  of  the  currently  applicable  requirements  of  the  program. 
In  this  regard,  promulgation  of  a  detailed  and  comprehensive  staff  manual  set- 
ting forth  standards  of  policy,  procedures  and  interpretation  should  be  utilized. 
Such  a  staff  manual  should  be  issued  as  soon  as  possible  after  promulgation  ot 
the  regulations,  should  be  made  generally  available  to  the  public,  and  should  be 
regularly  updated  to  reflect  recent  rulings,  amendments,  and  decisions. 

///.  To  the  extctit  possible.  IJie  promulgation  of  price  and  wage  controls  by  the 
administering  agency  should  provide  for  a  maximum  degree  of  public  partic- 
ipation in  the  rulemaking  process. 

Under  the  provisions  of  the  Admijiistrative  Procedure  Act,  the  right  of  the 
public  to  participate  in  the  rulemaking  process  is  ensured  by  the  requirement  of 
a  30-day  comment  period  prior  to  the  printing  of  regulations  in  final  form.  An 
exception  exists  with  respect  to  emergency  situations  in  which  an  agency  is  per- 
mitted to  publish  rules  in  final  form  without  a  prior  period  of  public  couuuent. 

This  Section  broadly  endorses  the  principle  of  adequate  advance  publication 
for  comment.  An  opportunity  for  comment  and  presentation  of  data  and  views  on 
proposed  rules  by  those  who  will  be  affected  by  them  is  of  imi^ortauce,  not  only 
from  the  standpoint  of  fairness  and  due  process,  but  also  for  the  development  of 
rules  that  have  a  sound  basis  in  fact  and  that  will  receive  the  public  support  and 
acceptance  that  is  necessary  for  their  effectiveness.  In  this  regard,  public  bodies 
which  allow  a  direct  input  by  representatives  of  those  affected  by  regulations,  can 
aid  in  accomplishing  this  result.  Those  affected  by  a  regulation  can  often  supply 
information  not  otherwise  available,  and  can  identify  problems  that  might  well 
T)e  avoided  by  modifications  prior  to  final  adoption  of  the  rule.  Undue  reliance  on 
tlie  Administrative  Procedure  Act  exception  mentioned  above  to  the  general  rule 
of  public  comment  may  undermine  the  agency's  ability  to  achieve  its  goal. 

We  also  recognize  that  exceptional  circumstances  are  sometimes  faced  by  a 
controls  agency  prior  to  the  time  that  it  has  a  full  set  of  regulations  in  effect.  As 
pointed  out  elsewhere  in  this  report,  the  need  for  speed  and  specifity  is  critical 
to  provide  guidance  to  a  society  such  as  ours  in  which  price  and  wage  decisions 
in  many  cases  cannot  be  unduly  delayed  without  serious  harm  to  individuals  and 
companies.  In  those  instances  in  which  reliance  on  the  emergency  APA  proce- 
dures are  justified,  comments  on  the  final  regulation  should  nevertheless  be  sought 
and  encouraged,  and  amendments  promptly  made  when  justified  on  the  basis  of 
the  data  and  arguments  received. 
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In  summary,  we  offer  the  following  recommendation  : 

To  the  maximum  extent  possihle,  future  control  agencies  should  use  an  ade- 
quate advance  comment  period  prior  to  publishing  final  regulations.  Where  it  is 
necessary  to  publish  the  regulations  under  the  emergency  procedures  of  the 
Administrative  Procedure  Act,  they  should  be  published  in  final  form  but  with 
allowance  for  the  public  to  submit  comments  within  a  30-day  period  after  pub- 
lication. Where  practicable,  a  controls  agency  should  give  serious  consideration  to 
holding  hearings  and  allowing  the  public  the  opportunity  to  comment  on  the 
regulatory  scheme  as  a  whole. 

IV.  The  promulgation  of  final  regulations,  adjudicative  actions,  and  the  grant  or 
denial  of  exceptions  should  be  accompanied  by  a  statement  of  findings  and 
reasons  by  the  administrative  agencies. 

Public  participation  in  the  rulemaking  process  will  be  enhanced  if  the  agency 
spells  out  the  basis  for  its  actions,  including  a  statement  of  the  facts  and  reasons 
upon  which  the  regulations  are  based,  as  well  as  an  appropriate  response,  where 
practicable,  to  those  objections  and  comments  by  interested  persons  which  are  not 
reflected  in  the  final  regulations. 

Similarly,  both  the  requirements  of  fundamental  due  process  and  tlie  enabling 
legislation  should  demand  that  a  controls  agency  making  its  case-by-case  deter- 
minations include  a  statement  of  the  facts  involved  and  the  reasons  upon  which 
its  decision  is  based.  In  addition,  such  decisions  should  be  made  a  matter  of  public 
record  within  a  reasonable  time. 

Proceeding  in  tliis  manner,  a  controls  agency  will  offer  invaluable  aid  and 
direction  to  other  regulated  persons  in  evaluating  their  own  particular  positions. 
Such  an  approach  will  also  ensure  a  more  reasoned  and  meaningful  basis  for 
judicial  review. 

V.  Regulations  and  policies  adopted  by  the  agency  administering  price  and  icage 

controls  sJiould  be  made  effective  on  a  prospective  basis. 

It  is  fundamental  to  administrative  due  process  that  substantive  rules  be  ap- 
plied prospectively.  The  constitutional  bar  against  ex  post  facto  laws  recognizes 
the  inherent  inequity  of  imposing  rules — and  accompanying  sanctions — on  ac- 
tivity that  when  engaged  in  was  lawful.  Those  regulated  should  not  be  put  in  the 
position  of  acting  at  their  peril  that  a  subsequently  adopted  rule  will  render 
unlawful  or  impose  liability  on  action  that  was  innocent  at  the  time  of 
performance. 

Care  must  also  be  taken  that  new  substantive  requirements  are  not  retroac- 
tively legislated  under  the  guise  of  interpretations  of  existing,  regulations.  The 
problem  of  retroactivity  may  be  particularly  acute  when  the  basic  rules  are  stated 
in  broad,  generalized  terms.  Those  subject  to  controls  must  have  a  reasonable 
opportunity  to  be  apprised  of  the  requirements  of  the  law  or  regulations  at  the 
time  that  they  act. 

VI.  When  a  voluntary  program  turns  into  a  mandatory  program  conduct  should 
not  be  made  retroactively  unlawful  and  governmental  action  should  be  con- 
sistent with  the  principles  stated  herein. 

This  statement  of  principles  is  for  the  most  part  addressed  to  issues  raised 
under  mandatory  control  programs  in  view  of  the  fact  that  the  voluntary  guide- 
line approach  does  not  typically  give  rise  to  questions  of  administrative  and 
procedural  fairness.  Caution  is  necessary,  however,  in  those  situations  where  a 
voluntary  program  is  turned  into  a  mandatory  program. 

First,  special  care  must  be  taken  that  conduct,  lawful  when  undertaken,  not 
be  made  retroactively  unlawful  and  subject  to  sanctions  merely  because  such 
conduct  exceeded  a  voluntary  guideline.  This  vv'ould  not  preclude  consideration 
of  past  conduct  during  a  voluntary  program  in  determining  prospective  stand- 
ards during  a  period  of  mandatory  controls. 

Second,  under  those  circumstances  where  the  voluntary  program  becomes 
mandatory  in  nature,  any  action  taken  with  respect  to  a  sector  of  the  economy, 
industry  or  individual  enterprise  must  be  within  the  stated  goals  of  the  enabling 
legislation  and  consistent  with  the  principles  stated  herein. 

SECTION    ACTION 

This  report  was  approved  by  the  Section  of  Corporation,  Banking  and  Business 
Law  at  the  1974  Annual  Meeting  in  Hawaii.  The  report  has  been  submitted  to 
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the  Emergency  Economic  Controls  Committee  of  the  Section  of  Administrative 
Law  and  adopted  by  such  committee  at  its  meeting  on  October  22,  1974. 

Mendes  Hebshman, 


Chairman. 


Febbuaey  1975. 


Statement  on  Behalf  of  the  American  Bab  Association  Before  the 
Committee  on  Banking,  Housing  and  Urban  Affairs  of  the  United 
States  Senate,  on  Legislation  to  Extend  the  Economic  Stabilization 
Act  of   1970 

Mr.  Chairman,  members  of  the  Committee,  the  American  Bar  Association  ap- 
preciates the  opportunity  to  appear  before  you  today  to  make  the  following  re- 
marks about  certain  administrative  procedure  matters  under  the  Economic 
Stabilization  Program. 

My  name  is  James  B.  Minor  and  I  am  an  attorney  practicing  in  Maryland  and 
the  District  of  Columbia.  I  am  Chairman  of  the  Wage-Price  Stabilization  Com- 
mittee of  the  Section  of  Administrative  Law,  American  Bar  Association.  During 
Phase  II,  I  served  as  a  consultant  to,  and  later  as  General  Counsel  of,  the  Price 
Commission.  Accompanying  me  todaj*  are  Mr.  Marion  Edwyn  Harrison  of  the 
District  of  Columbia  bar  who  is  Chairman-elect  of  the  Section  of  Administrative 
Law,  who  is  also  serving  as  Acting  Chairman  of  the  Section  during  the  recupera- 
tion of  its  Chairman,  Frank  Wozencraft  of  Houston,  from  injuries ;  and  Mr. 
JefCrey  Burt  of  the  District  of  Columbia  bar,  who  is  a  member  of  the  Committee. 

At  the  Annual  Meeting  of  the  American  Bar  Association  held  in  August  1973, 
in  Washington,  D.C.,  the  following  resolution  was  adopted  by  its  House  of 
Delegates : 

"Be  It  Resolved,  That  it  is  the  opinion  of  the  American  Bar  Association  that 
legislation  be  enacted  which  provides  that  after  an  aggrieved  party  has  exhausted 
his  currently  established  administrative  remedies  under  Economic  Stabilization 
Programs,  he  should  be  entitled  to  a  quasi-judicial  hearing  before  an  independent 
administrative  law  judge  appointed  by  the  Civil  Service  Commis.sion.  If  the 
judge  determines  that  a  violation  exists,  he  may  recommend  assessment  of  a 
civil  penalty  to  the  agency,  which  has  the  ultimate  power  to  assess  the  penalty. 
Either  party  to  such  a  proceeding  should  be  entitled  to  a  review  by  the  Tem- 
porary Emergency  Court  of  Appeals,  and  the  District  Court  proceeding  provided 
by  present  legislation  should  be  eliminated. 

"Be  It  Further  Resolved,  That  the  President  of  the  Association  or  his  designee 
is  authorized  to  seek  the  enactment  of  appropriate  legislation  to  effect  the  fore- 
going objectives." 

The  Administrative  Law  Section  has  been  designated  to  present  this  matter 
before  the  Congress. 

The  intent  of  this  resolution  is  to  accord  full  procedural  protection  to  persons 
who  are  involved  in  administrative  proceedings  before  an  Economic  Stabilization 
agency  to  determine  v/hether  there  has  been  a  violation  of  program  regulations. 

As  a  background  to  situations  to  which  this  resolution  is  addressed,  it  is  nec- 
essary to  examine  the  history  of  administrative  proceedings  under  the  Act  since 
November  1971.  In  the  interest  of  providing  broad  powers  to  effectuate  the  pur- 
poses of  the  Economic  Stabilization  Act  of  1970,  as  amended.  Congress  empow- 
ered the  President  or  his  delegate  "to  issue  such  orders  and  regulations  as  he 
deems  appropriate  ...  to  (1)  stabilize  prices,  rents,  wages  and  salaries.  .  .  ." 
Section  203  of  the  Act.  That  section  h;'.s  been  consistently  interpreted  by  the 
various  agencies  administering  the  economic  stabilization  program  to  authorize 
the  issuance  not  only  of  rules  and  regulations  of  general  applicability,  but  also 
orders  citing  persons  for  violation  of  specific  provisions  of  those  agency  regu- 
lations. Those  orders  have  uniformly  required  persons  to  undertake  affirmative 
action  to  correct  the  violation  and  have  frequently  included  punitive  sanctions  as 
well  (e.g.,  the  imposition  of  a  monetary  penalty,  etc.) . 

The  administration  of  the  Phase  IV  economic  control  program  in  particular 
and  the  delegation  of  authority  to  issue  remedial  orders  to  district  directors  of 
the  Internal  Revenue  Service,  highlight  the  extent  of  the  Executive's  discre- 
tion in  these  matters.  Thus,  for  example,  district  directors  of  IRS  have  been 
empowered  to  issue  orders  which  include  provisions  requiring  persons  to  reduce 
prices  to  the  extent  necessary  to  lower  revenues  by  an  amount  equal  to  "three 
times"  the  amount  of  revenue  derived  from  price  increases.  Those  orders  may 
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also  include  a  provision  that  "immediately  upon  receipt  of  this  order  [the 
firm]  may  not  increase  the  selling  price  of  any  goods  or  services  .  .  .  unless 
[the  firm]  first  advises  the  Internal  Revenue  Service  of  its  intent  to  raise  such 
prices  and  receives  the  express  written  approval  of  the  district  director  to  do 
so."  Phase  IV  Handbook  Revised,  Training  7G10-01  (Rev.  9-73),  Pgs.  4-27. 

Vesting  the  Executive  with  authority  of  this  kind  is  extraordinary  when 
measured  by  either  the  standards  established  in  other  federal  regulatory  pro- 
grams or  with  reference  to  the  price  control  programs  in  effect  during  World 
War  II  and  the  Korean  conflict.  Thus,  under  the  Emergency  Price  Control  Act 
of  1942,  the  Administrator  apparently  exercised  no  similar  authority,  and 
enforcement  was  limited  to  applications  to  a  court  to  enjoin  any  acts  or  prac- 
tices constituting  a  violation.  We  are  aware  of  no  other  Federal  regulatory 
program  where  pov/ers  of  this  nature  have  been  exercised. 

For  example,  the  contrast  with  the  provisions  of  the  Federal  Trade  Act 
serves  to  illustrate  the  exceedingly  broad  authority  granted  the  economic 
stabilization  authorities  in  these  matters.  Prior  to  finding  a  firm  in  violation  of 
the  Federal  Trade  Act,  the  Federal  Trade  Commission  is  required  to  grant 
a  full  adjudicative  hearing  with  all  of  the  procedural  protections  set  forth  under 
the  Administrative  Procedure  Act  (discussed  in  more  detail  infra).  Even  after 
the  Commission  has  found  the  company  in  violation,  an  order  does  not  become 
final  and  effective  until  after  an  opportunity  to  seek  full  judicial  review  in 
both  a  federal  appellate  court  and  the  Supreme  Court. 

Although  a  person  subject  to  an  order  under  the  program  may  seek  judicial 
review,  the  review  is  of  relatively  limited  use  in  pi'otecting  his  full  rights.  In 
contrast  to  other  regulatory  programs,  the  economic  stabilization  agencies 
maintain  that  an  order  achieves  finality  before  judicial  review,  and  further 
maintain  that  judicial  review  is  ripe  only  after  a  person  has  sought  administra- 
tive reconsideration.  While  a  reconsideration  request  is  pending,  the  initial 
order  remains  in  effect.  Thus,  there  may  he  a  considerabU'  period  of  time  during 
which  a  person  is  subject  to  constraints  without  opportunity  for  judicial  review. 

While  Congress  had  granted  the  President  and  his  delegates  extraordinarily 
broad  powers  in  administering  the  Economic  Stabilization  Act,  the  procedural 
protections  normally  afforded  in  administrative  adjudications  are  lacking.  Sec- 
tion 207  of  the  Act  exempts  the  operations  of  the  economic  stabilization  program 
from  sections  554,  5-55,  556,  and  557  of  the  Administrative  Procedure  Act. 
Although  a  detailed  exposition  of  those  sections  is  beyond  the  scope  of  this 
presentation,  they  are  generally  designed  to  afford  parties  subject  to  an  ad- 
ministrative adjudication  an  opportunity  for  a  full  agency  hearing  before  an 
impartial  administrative  law  judge.  The  burden  of  proof  is  on  the  agency 
seeking  the  adjudicative  order  and  no  sanction  can  be  imposed  except  on  con- 
sideration of  the  whole  record  supported  by  reliable,  probative,  and  substantial 
evidence.  A  person  is  entitled  to  present  his  case  and  submit  rebuttal  evidence 
as  well  as  conduct  such  cross-examination  as  may  be  required. 

In  contrast  with  these  specific  provisions  of  the  Administrative  Procedure 
Act,  the  regulations  of  the  Cost  of  Living  Council  (and  of  the  Price  Commis- 
sion before  it)  have  afforded  only  minimal  procedural  protections  in  proceedings 
to  determine  violations.  Although  Section  155.83  of  the  regulations  of  the  Cost 
of  Living  Council  indicates  that  a  "-Notice  of  Probable  Violation"  will  normally 
issue  prior  to  citing  a  person  for  a  violation,  the  Council  retains  the  authority 
under  Section  155.84  to  issue  remedial  orders  without  any  prior  opportunity  to 
rebut  charges.  Even  where  a  notice  of  probable  violation  does  issue,  a  firm 
is  afforded  only  10  days  to  reply,  and  there  is  no  opportunity  for  anything  re- 
sembling a  full  evidentiary  hearing.  A  personal  appearance  may  be  sought  but 
there  is  no  assurance  that  the  person  charged  can  present  his  case  to  the 
officials  responsible  for  making  the  final  determination.  In  contrast  to  the  pi'o- 
visions  of  the  Administrative  Procedure  Act  requiring  that  the  presiding  ex- 
aminer "may  not  be  responsible  to  or  subject  to  the  supervision  or  direction 
of  an  employee  or  agent  engaged  in  the  performance  of  investigative  or  pro- 
secuting functions  for  an  agency,"  the  economic  stabilization  official  presiding 
at  such  personal  appearances  may  have  prime  responsibility  for  enforcing  the 
program.  There  is  no  record  made  of  such  a  personal  appearance  and  the  burden 
of  proof  is,  in  practice,  on  the  person  charged  to  prove  why  he  i.s  not  in  viola- 
tion of  the  economic  stabilization  regulations.  Moreover,  any  administrative 
appeal  from  an  adverse  decision  has  frequently  been  processed  by  the  same 
individuals  who  participated  in  the  initial  decisions. 
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While  there  might  have  been  adequate  grounds  for  these  procedures  in  the 
earlier  days  of  the  program,  because  of  its  emergency  nature  and  the  extreme 
need  for  quick  and  decisive  action  to  get  the  programs  established,  we  are  now 
in  Phase  IV  and  may  shortly  be  in  a  Phase  V  of  the  program.  In  liglit  of  the 
severity  of  the  sanctions  involved  in  a  finding  of  violation,  we  believe  at  this 
late  date,  after  more  than  2  and  one-half  years  of  the  program,  there  is  simply 
no  adequate  justification  for  omitting  the  procedural  protections  normally 
afforded  persons  in  administering  regulatory  programs. 

In  considering  any  extension  of  the  Economic  Stabilization  Act  beyond  April 
?.0,  1974,  Congress  should  closely  examine  the  question  of  whether  the  agencies 
should  be  empowered  to  issue  orders  finding  a  person  in  violation  of  regulations 
promulgated  pursuant  to  the  Act  and  imposing  severe  sanctions.  The  legislative 
history  of  the  Act  indicates  that  Congress  did  not  give  a  great  deal  of  attention 
to  this  question  and,  indeed,  the  Report  of  the  Senate  Committee  on  Banking. 
Housing,  and  Urban  Affairs  preceding  the  November  1971  amendments  to  the 
Act  states  that  "the  jirincipal  enforcement  tool  to  be  used  by  the  Government 
is  likely  to  be  an  injunction  sought  by  the  Attorney  General."  In  contrast,  as  it 
has  turned  out,  the  principal  enforcement  tools  used  have  been  administrative 
proceeding.s  of  the  type  deserilied  leading  to  the  issuance  of  remetlial  orders. 

Congress  should,  if  it  concludes  that  administrative  adjudications  of  violations 
are  an  appropriate  enforcement  mechanism,  specifically  incorporate  the  pro- 
r-edural  protections  provided  for  in  Sections  554  through  558  of  the  Administra- 
tive Procedure  Act.  At  a  minimum,  a  person  charged  with  a  violation  of  a 
substantive  rule  should  be  afforded  a  full  opportunity  for  a  hearing  before  an 
impartial  examiner  who  is  not  suliject  to  the  supervision  of  ofl^cials  charged  with 
responsibility  for  enforcing  the  program.  Certainly,  no  agency  should  be  em- 
powered to  issue  remedial  orders  without  even  an  opportunity  to  be  heard,  an 
authority  the  Cost  of  Living  Council  asserts  under  Section  155.84  of  its  regula- 
tions. According  persons  the  procedural  protections  of  the  Administrative  Pro- 
cedure Act  in  such  instances  may  entail  a  larger  staff,  and  might  reduce  the 
■"clout"  of  the  agency  in  particular  instances.  However,  it  is  a  price  that  the 
agency  must  pay  in  the  interests  of  equity  and  basic  due  process  considorntion. 

Such  protections  would  not,  in  our  view,  impair  the  ability  of  the  agencies 
to  impose  sanctions  swiftly  where  necessary.  The  Department  of  Justice  would 
still  he  nble  to  seek  immediate  injunctive  relief. 

In  addition,  the  success  of  a  control  program  could  well  be  enhanced.  First, 
the  cooperation  and  respect  of  regulated  persons  would  likely  be  greater  wl^ere 
the  administrative  process  is  perceived  to  be  just  and  equitable.  Second,  it  is 
likely  that  the  regulations  are  apt  to  be  clearer  and  less  subject  to  change  if 
the  agency  is  required  to  prove  to  an  independent  administrative  law  judge 
that  a  violation  has  been  committed. 

Out  recommendations  for  these  procedural  protections  is  not  meant  to  imply 
that  informal  means  for  resolving  questions  of  violations  should  never  be  used. 
Indeed,  as  in  most  regulatory  programs  the  majority  of  cases  will  probably  be 
resolved  informally  in  meetings  between  the  agency  and  the  person  charged. 
Where,  however,  thnt  kind  of  settlement  is  not  acliieved,  the  agency  should  be 
renuired  to  utilize  administrative  procedures  designed  to  afford  due  process. 

The  American  Bar  Association  therefore  suggests  the  following  amendments 
to  the  Economic  Stabilization  Act : 

1.  Amend  §  207(a)  to  read  as  follows  : 

"S  207.  A(hvinistrative  procedure. 

"ia.){l)  Except  as  to  the  requirements  of  sections  552.  5.58.  and  5.55(e>  of 
title  5.  Ignited  States  Code,  and  except  as  provided  in  clause  (2)  of  this  subsection, 
the  functions  exercised  under  this  title  are  excluded  from  the  operation  of  sub- 
chanter  IT  of  chanter  5.  and  chapter  7.  of  title  5.  T'nited  States  Code. 

"  (2>  Sections  5."2  through  558  of  title  5.  United  States  Code,  shall  apply  to  each 
administrative  proceedina:  to  determine  whether  a  person  is  in  civil  violation  of 
."ny  provision  of  this  Act  or  of  any  regulation  or  order  issued  under  this  Act. 
Each  determination  in  such  a  proceeding  must  be  based  on  the  record  after  op- 
portunity for  an  agency  hearing.  Any  administrative  order  finding  a  person  in 
violation  shall  not  be  final  until  the  sixtieth  day  after  issuance,  or  until  the  per- 
son has  exhausted  his  judicial  review  tinder  section  211  of  this  Act.  whichever  is 
l?ter.  Findin<rs  of  fact,  if  supported  by  substantial  evidence,  .shall  be  conclusive 
In  any  jiidicial  proceedins:  in  which  the  agency's  determination  of  violation  is 
challenged  or  is  sought  to  be  enforced." 
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2.  Amend  section  211  (a)  to  read  as  follows : 

'■§  211.  Judicial  review. 

"(a)  Xotwirhstanding  the  amount  in  controversy,  the  district  courts  of  the 
United  States  shall  have  exclusive  jurisdiction  of  cases  or  controversies  arising, 
under  this  title,  or  under  regulations  or  orders  issued  thereunder,  except  as 
provided  in  clau.-'es  (1)  and  (2)  of  this  suhsection. 

_  "(^ )  In  cases  of  ?  controversy  as  to  the  validity  of  an  order  issued  under  sec- 
tion 207(a)  (2)  of  this  Act  which  finds  that  a  person  is  in  violation  of  a  regula- 
tion or  order  issued  under  the  Act,  that  person  may,  at  any  time  before  the 
sixtieth  day  after  the  order  is  issued,  file  a  petition  in  the  United  States  Tempo- 
rary Emergency  Court  of  Appeals.  Upon  the  filing  of  the  petition,  the  Court  shall 
liave  jurisdiction  to  review  the  order  in  accordance  with  section  206  of  title  5, 
United  States  Code,  and  to  grant  appropriate  relief  as  provided  in  that  section. 

"(2)  Nothing  in  this  subsection  or  in  subsection  (h)  of  this  section  affects 
the  power  of  any  court  of  competent  jurisdiction  to  consider,  hear,  and  determine 
any  issue  by  wa\  of  defense  ( other  than  a  defense  based  on  the  constitutionality 
of  this  title  or  the  validity  of  action  taken  by  an  agency  under  this  title)  raised 
in  any  proceeding  before  such  court.  If  in  any  such  proceeding  an  issue  by  way 
of  defense  is  raised  based  on  the  constitutionality  of  this  title  or  the  validity  of 
agency  action  under  this  title,  the  cases  shall  be  subject  to  removal  by  either 
party  to  a  district  court  of  the  United  States  in  accordance  with  the  applicable 
provisions  of  eliapter  89  of  title  28,  United  States  Code." 

The  above  amendment  is  not  necessarily  an  exclusive  solution  to  the  problem 
that  exists.  The  Congress  may  wish  to  consider  as  an  alternative  an  amendment 
which  would  simply  provide  against  the  finality  of  an  administrative  order  finding 
a  person  in  violation  until  there  has  been  an  opportunity  to  seek  judicial  review 
within  a  certain  time,  such  as  sixty  days.  We  understand  that  a  procedure  of  this 
nature  exists  in  the  tax  field. 

That  concludes  our  formal  statement.  We  will  be  glad  to  answer  any  questions 
that  you  may  have. 

Senator  Mathias.  Thank  you  very  much. 

Mr.  Montgoinery,  under  the  Freedom  of  Information  Act.  there  is 
a  requirement  that  there  be  a  maintenance  of  current  indexes  in  public 
readino- areas. 

Do  such  indexes  exist  ? 

]Mr.  MoNTGOiMERY.  Mr.  Chairman,  this  is  something  we  alluded  to 
earlier.  Prior  to  the  enactment  of  the  recent  amendment  to  the  act, 
such  index  was  neither  expressed  or  required,  or  did  not  exist,  except 
insofar  as  it  was  incorporated  in  the  guidelines,  the  bound  volumes, 
hut  upon  enactment  of  the  effectiveness  of  the  new  amendment,  we  un- 
dertook to  begin  putting  together  such  an  index.  I  would  say  it  is  very 
near  completion. 

Mr.  Stratford  who  is  here  with  me  may  elaborate,  if  you  would  like 
him  to  go  into  detail  of  what  may  be  in  there  and  what  the  inclusion 
■of  that  effort  is  at  the  moment.    - 

Senator  Mathias.  It  would  be  useful  if  ;Mr.  Rti-atford  could  tell  us 
exactly  what  materials  that  are  not  already  published  in  the  Federal 
Energy  Guidelines  would  be  required  to  be  listed. 

Mr,  Stratford.  Senator.  I  would  like  to  say  that  in  fact  most  of  the 
materials  that  are  required  to  be  published  by  the  A (2)  section  of  the 
Freedom  of  Information  Act  are  already  in  the  Federal  Energy  Guide- 
lines and  indexed  there. 

The  most  important  materials  that  will  go  into  the  index  and  be 
made  available  in  the  reading  room  that  are  not  already  in  the  guide- 
lines as  I  understand  it  are  certain  exceptions  to  appeals  decisions 
that  were  made  some  time  ago  and  not  picked  up  by  the  guidelines. 
Of  course,  the  most  important  category  are  interpretations  of  FEA 
regulations  issued  by  the  Office  of  General  Counsel  and  the  regional 
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counsels.  I  believe  there  are  in  the  neighborhood  of  approximately  30' 
to  40  interpretations  issued  by  the  General  Counsel's  office,  and  per- 
liaps  a  total  of  100  interpretations  which  are  being  gathered  and  in- 
dexed at  this  time. 

The  only  other  category  of  information  that  the  index  will  pick 
up  will  be  the  subsection  (c)  of  that  section  of  the  FOI  Act,  where 
it  talks  about  administrative  staff  manuals  and  instructions  to  the 
staff  that  affect  the  public.  We  are  gathering  those  manuals  at  this 
time.  However,  there  are  approximately  only  four  of  those,  one  of 
which  is  the  training  manual  for  auditors  which  has  been  recently 
made  available  under  recent  FOI  appeals  as  well  as  contracting  and 
auditing  manuals  that  have  been  collected.  To  date,  most  of  those 
materials  have  been  available  to  the  public  under  section  A (3)  of 
the  act. 

Senator  Matiiias.  It  is  my  understanding  that  FEA  has  agr-eed  to 
provide  this  committee  with  an  index  of  all  agency  manuals  and  guide- 
lines. Are  there  any  limitations  on  the  disclosure  of  the  information 
Ave  would  expect  to  be  included,  particularly  regarding  refiner  audit 
guidelines,  standardized  compliance  and  enforcement  manuals,  and 
compliance  targeting  questionnaires. 

Is  that  information  normally  available? 

Mr.  Montgomery.  Mr.  Chairman,  there  are  some  limitations,  but 
there  are  none  that  would  apply  to  our  disclosure  to  the  committee. 
When  we  provide  the  committee  with  all  of  these  materials,  we  will 
indicate  in  our  transmittal  letter  what  if  any  of  those  documents  are 
sufficiently  sensitive  to  be  deserving  of  confidential  treatment.  There 
is  a  standard  that  we  apply  in  this  regard.  That  is  simply  the  ques- 
tion of  serious  damage  or  impairment  of  our  compliance  effort,  and 
this  is  a  fairly  tough  standard. 

There  are  a  number  of  guidelines  that  we  do  have  which  have  been 
modified  from  time  to  time.  When  you  talk  about  the  number,  1  gupss 
we  are  really  talking  about  the  latest  edition.  We  have  relatively  few 
if  we  are  talking  about  the  latest  edition.  If  you  are  talking  about  all 
the  versions  that  have  been  circulated  at  one  time  or  another,  there 
are  quite  a  number.  Only  a  very  small  number  of  tliose,  perhaps  one 
or  two,  are  sufficiently  sensitive  from  a  standpoint  of  disclosing  our 
compliance  audit  approach  and  techniques  and  so  on  as  to  warrant 
their  confidentiality  and  nondisclosure  to  the  companies  we  are 
auditing. 

Senator  ^Matiiias.  For  the  record,  can  you  rationalize  the  provisions 
of  the  FEA  Act  which  requires  FEA  to  make  available  to  the  public 
internal  rules  and  guidelines  which  form  the  basis,  in  whole  or  in  part, 
for  any  rule,  regulation,  or  order  ? 

Mr. 'Montgomery.  Could  I  rationalize  that  with  the  existence  of 
any  exemption  whatsoever? 

Senator  Mathias.  Yes. 

Mv.  ]^Io>7TGOMERY.  I  would  havc  to  do  so  on  the  basis  of  the  implied 
authority  in  any  law  enforcement  agency  to  maintain  confidentiality 
as  to  such  materials  that  would  compromise  the  achievement  of  its 
principal  mission. 

Mr.  Eobinson  might  be  able  to  elaborate  on  that. 
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]Mr.  RoBixsox.  There  are  two  points  to  be  said,  Senator. 

First,  the  language  of  that  particular  section  is  similar  to  the  lan- 
guage in  the  Freedom  of  Information  Act,  and  that  similar  section 
language  in  the  Freedom  of  Information  Act  has  been  held  by  the 
courts  not  to  include  memorandums,  internal  memorandums  that  were 
disclosed  by  the  companies  under  investigation  to  avoid  detection. 

Second,  the  language  of  the  Federal  Energy  Administration  Act  I 
believe  is  to  the  effect  that  we  are  to  disclose  guidelines  that  form  the 
basis  for  an  order.  If  a  document  that  we  ai-e  talking  about  principally 
which,  we  have  excluded  fi'om  the  disclosure  is  what  we  call  our  audit 
module  guidelines  which  inform  auditors  that  are  out  in  the  major 
refineries  as  to  what  things  thev  should  be  auditing,  which  thin2:s 
they  should  not  be  auditing,  and  if  disclosed  to  the  companies,  would 
allow  them  to  know  in  advance  the  steps  that  tlie  auditors  are  going 
to  take  and  the  kinds  of  things  they  are  not  going  to  go  into  since 
they  do  not  have  the  time  to  go  into,  do  not  have  the  resoui'ces  to  go 
into,  therefore  to  allow  them  to  violate  the  law  in  certain  areas  and 
avoid  detection,  in  our  opinion  thtit  kind  of  a  manual  and  guideline 
is  more  guideline  tliat  tells  him  liow  to  do  liis  job  as  opposed  to  a 
guideline  which  would  form  the  basis  for  a  final  order  that  Avas  is- 
sued by  the  Agency  with  respect  to  A'iolations  by  that  refiner. 

Senator  Matiiias.  Would  you  find  it  useful  to  have  this  question 
spelled  out  specifically  by  statute  ? 

Mr.  EoBiNsoN.  We  have  the  judicial  decisions  which  have  been  passed 
with  respect  to  the  Freedom  of  Information  Act  that  have  created  a 
fairly  clear  exemption.  Perhaps  while  it  may  be  useful,  I  tliink  that 
we  are  operating  on  fairly  firm  giound  at  the  moment. 

Senator  Matiiias.  I  might  ask  the  ABA  to  comment  on  that  at  a  later 
point,  bnt  let  me  pursue  this  area  with  you  now. 

TJie  FEA  Act  provides,  in  addition  to  all  the  other  requirements  of 
the  Freedom  of  Information  Act,  that  FEA  is  required  to  issue  writ- 
ten opinions  on  request. 

I  would  be  interested  in  knowing  your  experience  administerins: 
that  particular  part  of  the  act.  How  does  it  work?  How  do  you  file 
opinions?  Are  tliey  available  to  those  other  than  to  whom  they  apply? 

Mr.  iMoNTGOMERY.  The  major  application  of  that  requirement,  as  I 
would  interpret  it,  is  to  require  FEA  to  issue  written  interpretations 
or  rulings,  the  effect  of  which  is  to  clarify  the  application  or  regulation 
to  specific  individuals.  I  think  the  most  significant  aspect  of  our  experi- 
ence with  the  requirement  has  been  the  difficulty  we  experienced  in  tlie 
earlier  days  of  the  program  only  now  being  overcome,  meeting  the  num- 
ber of  requests  that  have  been  filed  with  us. 

I  think  that  you  can  appreciate  the  fact,  coming  up  with  a  new  pro- 
gram of  the  dimensions  which  ours  had  back  in  the  early  spring  of 
1971.  There  were  literally  hundreds  of  thousands  of  individuals  and 
businesses  who  wanted  to  know  with  great  specificity  just  how  those 
requirements  would  affect  them,  and  this  curiosity  on  their  part  was 
thoroughly  understandable  and  justifiable.  But  also,  it  was  under- 
standable, given  our  own  resources  and  the  fact  that  we  did  not  have 
but  two  laAvyers  in  January  of  1974,  and  had  the  principal  responsibil- 
ity of  publishing  and  then  refining  and  improving  the  regulations:  we 
liad  to  give  second  priority  to  the  legitimate  needs  of  individuals  to 
know  how  these  regulations  could  apply. 
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Our  experience  was  that  we  dealt  with  hundreds  and  hundreds  of 
these  matters  by  telephone  in  the  first  place.  We  had  lawyers  in  my 
office  and  elsewhei-e  in  FEA  who  really  did  nothino;  else  all  day  hut 
take  telephone  calls  from  marketers,  various  members  of  the  industry, 
customers,  asking  whether  or  not  they  had  certain  rights,  how  to  do 
this  or  that,  or  how  the  regulations  applied  to  them. 

We  received  in  the  spring  hundreds  of  re^'uests  over  a  period  of  6 
months  or  so  for  written  interpretations.  Vy'e  dealt  with  as  many  of 
those  as  we  could.  We  still  have  a  large  backlog,  but  we  are  just  pro- 
ceeding to  attack  that  backlog  as  fast  as  we  can,  both  in  Washington 
and  in  the  i-egions. 

In  sum,  I  would  have  to  say  that  it  is  not  a  thoroughly  satisfactory 
record,  the  requirement  in  the  statute  is  not  unreasonable.  I  think  it  is  a 
very  reasonable  one  which  I  think  any  agency  would  recognize  as  a 
responsibility  even  without  the  statute. 

Senator  Mathias.  Regarding  cases  where  you  have  been  able  to  pro- 
vide written  opinions,  are  these  available  to  the  subject,  or  are  they 
more  readily  available  to  the  industry  ? 

Mr.  Montgomery.  To  the  extent  that  you  are  talking  about  requests 
for  interpretations,  they  are  initially  available  and  applicable  only  to 
the  petitioner. 

Senator  IMathias.  Do  you  write  the  petitioner  a  letter  authorizing 
the  reasons  behind  any  agency  action  ? 

Mr.  MojsrTGOJiERT.  Right.  They  are  then  available  in  terms  of  availa- 
ble on  request  to  anyone  else.  They  will  be,  as  Mr.  Stratford  pointed 
out,  indexed  in  the  coming  up  index.  My  deputy  here  just  pointed  out 
that  your  question  was  probably  intended  to  cover  not  only  interj)re- 
tations  but  exceptions,  rec[uests  for  exception  relief  and  this  kind  of 
thing. 

Senator  Mathias.  I  was  going  to  get  to  that  in  just  a  minute.  As  an 
example  of  this,  we  have  only  to  loolv  at  State  attorneys  general  whose 
opinions  represent  a  similar  function  in  relation  to  the  wide  range 
of  State  agencies — taxation  and  regulation  of  various  kinds.  They 
are  generally  published  in  a  document  which  is  available  and  becomes 
a  form  of  guidance. 

Mr.  Montgomery.  That  would  be  the  situation  with  regard  to  our 
interpretations  once  the  index  has  been  completed. 

Senator  ISIatiiias.  Getting  to  Mr.  Robinson's  point  about  exemptions 
and  exceptions  and  other  forms  of  relief,  how  are  they  handled? 

Mr.  Montgomery.  Mr.  Goldstein  will  address  that.  This  is  his  baili- 
wick. 

Senator  IMatiiias.  It  becomes  confusing  with  all  the  players. 

INli-.  Goldstein.  Every  decision  and  order  of  the  Office  of  Excej^tions 
and  Appeals  which  relates  to  requests  for  exceptions  that  are  handled 
on  the  national  level  as  vrell  as  the  appeals  that  are  handled  at  the 
national  level  are  published  on  a  regular  basis  in  the  Commerce  Clear- 
inghouse Guidelines.  In  addition,  they  are  made  available  on  a  weekly 
basis  to  the  public  by  beinrr  deposited  in  the  docket  room  which  is  main- 
tained by  the  Office  of  Public  Affairs. 
_  In  those_ cases  where  there  has  been  a  considerable  interest  in  par- 
ticular decision  as  a  result  of  it,  and  that  interest  is  evidenced  by  the 
number  of  comments  received  in  that  matter,  a  decision  is  deposited  in 
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the  public  docket  room  immediately  upon  issuance.  Every  one  of  these 
decisions  and  orders  is  published. 

Sentor  Matiiias.  What  procedures  do  you  employ  in  the  case  of  an 
action  followed  by  an  opinion — an  exemption  or  an  exception? 

]Mr.  GoLDSTEix.  I  am  sorry,  I  do  not  think  I  understand  tlie  question. 

Senator  Matiiias.  Is  there  not  a  difference  in  procedure  between  a 
normal  action  whicli  may  be  followed  by  a  written  opinion,  and  the 
granting  of  an  exception  or  exemption  ? 

'Mr.  GoLDSTKiN.  There  are  a  number  of  different  procedural  avenues 
open  to  a  petitioner  under  the  Federal  Energ;^"  Administration's  pro- 
cedures. One  of  those  avenues  is  the  request  for  exception. 

Senator  JMathias.  That  is  the  very  point.  You  can  grant  an  excep- 
tion; you  can  grant  an  exemption.  There  are  assignments;  there  are 
adjustments;  there  are  m.odifications  to  previous  orders.  Does  it  not 
complicate  life  unnecessarily  for  both  the  businessman  and  the  general 
public  to  .follow  different  procedures  when  you  may  take  any  one  of 
these  different  actions  or  alternatives  contemplated  by  the  law? 

Mr.  Montgomery.  ]\Ir.  Chairman,  it  is  a  complicated  scheme,  that 
is  true. 

Senator  ^Iathias.  Ajiain  I  seem  to  be  against  the  lawyers. 

Mr.  jNIontgomery.  Whether  it  is  unnecessary  is  another  question.  I 
think  once  you  get  familiar  with  the  way  we  lay  these  things  out, 
and  I  admit  that  the  initial  view  of  the  thing  to  the  uninitiated  may 
be  almost  overwhelming,  once  jou  understand  the  things  we  are  talk- 
ing about,  the  kinds  of  relief  are  vastly  different,  then  I  think  the 
procedures  begin  to  make  sense. 

For  example,  if  a  person  comes  in  and  requests  an  assignment  of 
a  supplier,  for  example,  a  retail  dealer  would  like  us  to  assign  them  a 
new  supplier  or  a  new  retail  dealer  wants  assignment  of  an  initial  sup- 
plier, or  a  dealer  wants  us  to  change  his  allocation  by  adjusting  the 
volume  to  which  he  is  entitled,  that  is  a  matter  really  of  concern  only 
to  him  and  to  the  pei'son  that  might  be  assigned  as  his  supplier,  or 
possibly  another  person  who  is  competing  for  that  assignment. 

Senator  ^Iathias.  It  could  be  a  matter  of  sufficient  interest  to  this 
competitor  ? 

JSIr.  IMoxTGOMERY.  That  is  right,  but  not  of  great  interest  to  the 
world  at  large,  not  significant  to  the  press  or  anythinii-.  That  decision 
as  to  whether  or  not  to  make  that  assignment  is  not  made  through 
an  adjudication.  We  have  no  adversary  proceeding.  We  do  attempt 
to  notify  interested  parties,  if^  we  Imow  of  interested  parties,  but 
the  decision  is  essentially  very  informally  made  on  the  basis  of  the 
presentation  made  by  the  petitioner  and  the  information  handled 
by  the  agency.  Those  procedures  are  exceedingly  streamlined,  and 
tiiey  have  to  be  because  of  the  number  of  cases  we  have,  and  need 
to  move  out  pretty  expeditiously. 

The  appeal  of  one  of  those  decisions  is  another  matter.  Mr.  Gold- 
stein's office  not  only  handles  exceptions  but  appeals,  and  it  is  at  the 
appellate  stage  when  either  the  person  seeking  the  assignment  or  the 
modification,  or  another  person  affected  by  that  order  wants  to  get 
reconsideration  of  that  action  that  we  get  into  what  Mr.  Goldstein 
was  talking  about  where  we  do  have  an  adjudicatory  approach,  and 
we  do  attempt  to  make  a  decision  more  or  less  on  a  record  after  we 
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o-et  it  back  and  so  forth.  It  is  really  the  second  bite  of  the  apple,  so  to 
si:»eak,  that  brings  a  person  within  the  gamut  of  a  more  formal  struc- 
tured proceeding.  •     t   i         ^ 

I  could  go  on  on  this,  but  I  think  the  short  answer  is  I  do  not 
believe  that  we  have  an  unnecessarily  complicated  system.  I  thmk  we 
have  a  system  that  is  complicated  simply  because  it  has  to  deal  with 
quite  a  large  number  of  situations  including  the  interpretation  re- 
quests that  i  mentioned  earlier.  For  example,  that  is  initially  handled 
very  simply,  with  no  formally  structui'ed  proceeding.  A  person  asks 
for  an  interpretation,  they  give  us  the  facts,  we  write  the  interpreta- 
tion cm  the  basis  of  the  facts  they  have  given  us,  with  possible  supple- 
mental information  that  we  have  sent  for.  That  can  be  appealed. 

If  that  interpretation  is  not  satisfactory  to  them  or  anyone  else, 
tlien  we  get  into  the  appellate  situation  where  more  formal  procedures 
do  apply,  albeit  not  a^ full- hedged  ABA  adjudicatory  procedure. 

Senator  Mathias.  Again,  looking  at  assumptions  and  the  NEPCO 
situation  that  you  mentioned,  I  understand  that  there  were  a  number 
of  people  who  protested  that  exemption.  Your  exemption  pro- 
cedures are  not,  as  we  have  just  discussed,  the  same  as  a  ruling.  Wliat 
opportunities  do  these  protesters  have  to  be  heard  prior  to  the  time 
tliat  the  exemption  is  granted? 

Mr.  Goldstein.  Our  procedural  regulations  require  any  firm  that 
is  applying  for  an  exception  or  a  relief  to  send  a  full  copy  of  its 
petition,  with  confidential  data  deleted,  to  any  person  who  is  readily 
identifiable  as  one  who  is  advcT'sely  affected.  That  requirement  was 
applied  very  strictly  in  the  NEPCO  case.  NEPCO  filed  a  copy  of  its 
petition,  as  well  as  a  copy  of  all  supplemental  data  requested  by  the 
Office  of  Exceptions  and  Appeals  in  connection  with  the  proceedino;, 
w-ion  i'^s  principal  competitors  aiid  upon  an  additional  firm  which  is 
identified' by  FEA  as  a  further  firm  which  is  principallv  in  compe- 
tition with  NEPCO. 

In  addition  to  that  procedure,  FEA  publishes,  on  a  weekly  basis, 
a  list  of  all  submissions,  including  applications  for  exception  which 
it  received  during  the  prior  vreek.  That  list,  which  contains  the  name 
and  location  of  the  firm  applying  for  the  exception  or  relief,  as  well 
as  a  summary  of  the  relief  requested,  is  made  available  to  the  public 
and  the  press.  Any  person  who  finds  an  application  on  tliat  list  and 
is  iriteres' ed  in  the  matter  may  submit  comments  with  respect  to  the 
Office  of  Exceptions  and  Appeals. 

I  might  ndd,  also,  that  the  decision  and  order  which  was  issued  in 
the  NEPCO  ma^"ter  was  also  published  in  the  manner  in  which  I 
previously  indicated. 

Senator  ^^Iattiias.  In  fact,  do  these  people,  who  have  since  protested 
this  particular  exemption,  appear  and  make  a])peal  ? 

Mr.  GoTj)STKTN.  NEPCO  has  filed  an  apneal  from  the  determination 
mnde.  That  appeal  was  listed  on  that  list.  In  addition,  we  liave  received 
one  request  from,  I  believe,  an  independent  refiners'  association,  which 
Rsks  for  an  extension  of  time  in  which  to  consider  filing  an  appeal. 
That  extension  of  time  was  granted. 

Senator  Matiiias.  Did  they  appear  before  the  exemption  w^as 
granted  ? 

Mr.  Goldstein.  They  did  not  submit  any  ]^apers. 
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Senator  Mathias.  Mr.  Montgomery,  I  would  like  j^oiir  interpretation 
as  to  whether  the  powers  exercised  under  the  EPAA  are  subject  to  the 
administrative  procedures  of  the  FEA  Act. 

jMr.  Montgomery.  Yes.  Generally  speaking,  Mr.  Chairman,  I  would 
say  they  are.  There  are  only  the  two  specific  exceptions  noted  with  re- 
gard to  the  judicial  review  provisions.  Frankly,  unless  there  might 
be  an  instance  in  which  there  is  a  direct  conflict,  I  know  of  no  other,  of 
which  I  know  of  none.  But  it  would  seem  to  me  that  the  FEA  Act  clear- 
ly does  apply  to  all  actions  by  FEi\.. 

Senator  Mathias.  Mr.  Schuck  mentioned  this  in  his  statement. 

Mr.  Montgomery.  A  specific  example,  that  comes  to  mind  readily,  is 
the  requirement  in  the  FEA  Act  that  all  proposed  regulations  be  re- 
viewed by  EPAA.  We  have  followed  that  without  exception,  as  the 
regulations  under  the  Allegation  Act. 

Senator  Mathias.  Would  you  view  this  from  a  consumer  standpoint? 
Do  you  look  at  this  in  the  broadest  light,  or  in  the  narrowest  when 
you  have  questions  presented  to  you?  For  our  determination,  please 
treat  this  as  a  philosophical  question. 

Mr.  J.IoNTGOMERY.  I  am  sorry,  Mr.  Chairman,  what  is  it  that  you 
make  reference  to  when  you  say  do  I  view  it  in  the  broadest  light — the 
api^licability  of  the  FEA  ? 

Senator  Mathias.  Yes,  sir. 

]Mr.  Montgomery.  I  would  say  th?it  I  do.  Yes,  sir. 

Senator  Mathias.  Wc  made  some  reference  to  the  question  of  situa- 
tions in  which  you  can  determine  if  serious  impairment  to  the  health, 
safety,  and  welfare  of  the  Nation  may  be  involved.  How  do  you  make 
such  a  decision? 

jVIr.  ISIontgomery.  It  goes  without  saying  that  that  is  a  very  subjec- 
tive decision  which  involves  a  balancing  in  the  minds  of  those  of  us  at 
FEA  who  are  acquainted  with  the  nature  of  the  particular  regulation 
involved,  a  balancing  of  the  emergency  of  the  action  that  we  tend  to 
take  against  the  public  interest  in  its  broader  sense.  I  think,  I  can  only 
say  that  we  do  not  have  any  kind  of  objective  list  of  criteria  which  we 
review  in  an  attempt  to  determine  whether  or  not  the  public  health  or 
safety  or  welfare  is  impaired.  I  do  not  think  that  would  be  possible, 
given  the  countless  varieties  and  variations  that  arise. 

What  we  basically  do  is  recognize  that  the  language  incorporated  in 
the  statute  was  intended  by  the  Congress  to  reflect  a  desire  on  Congress' 
part  that  these  exceptions  to  the  hearing  requirement,  and  the  notice 
requirement,  be  very  sparingly  iised,  only  in  relatively  speaking,  the 
most  serious  cases  where  the  need  to  proceed  was  obvious  and  the  conse- 
quences were  serious,  where,  on  the  other  hand,  the  impact  upon  those 
who  might  not  have  a  chance  to  present  their  views  was  relatively 
minimal^  we  would  be  justified  in  proceeding  on  an  expedited  basis. 

Senator  Mathias.  I  have  some  sympathy  with  the  problem  here. 
In  another  committee,  we  wrestled  with  emergency  powers  of  the  Presi- 
dent. It  is  very  difficult  to  define  whether  you  are  talking  in  terms  of 
a  health  emergency,  fiscal  emergency,  military  emergency  or  civil  un- 
rest. You  can  cover  the  whole  s])ectrum  oi  social  order.  And  you 
can  define  emergencies  that  demand  attention.  I  can  understand  your 
problem  there. 
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When  you  tliink  of  an  emero;ency,  do  you  consider  one  which  is 
;a  serious  nationwide  problem  in  the  same  frame  of  reference  as  a  gen- 
eral, less  severe  type  emergency '? 

]\Ir.  Montgomery.  Mr.  Chairman,  I  think  I  really  would  consider 
possibly  either  of  those  two  situations  as  being  a  legitimate  occasion 
for  exercising  this  ability.  On  the  one  hand,  the  more  general  emer- 
gency of  a  less  severe  type  is  going  to  affect  a  lot  more  people,  albeit 
not  as  seriously.  Possibly,  it  would  be  of  interest  to  a  lot  more  people. 

I  do  not  recognize  any  apparent  intention  in  Congress'  part  to  have 
this  exception  used  more  frequently  in  one  case  than  in  another.  It 
has  to  be  a  situation,  as  I  said  earlier,  where  all  the  factors  are  simply 
cranked  into  the  judgment  and  we  conscientiously  try  to  make  a  de- 
cision to  whether  this  is  a  requirement  and  only  what  we  view  to  be 
an  emergency. 

Senator  JSIathias.  And  either  of  those  quantitative  decisions  may 
trigger  such  a  decision  ? 

]SIr.  Montgomery.  Yes,  they  could. 

Senator  IMatiiias.  Can  you  describe  for  the  committee  the  current 
operations  of  consumer  representation?  Let  me  say  that  this  ques- 
tion is,  in  part,  inspired  by  Lee  Richardson's  letter  of  resignation, 
Avhich  is  dated  August  8,  1974,  and  which  we  will  make  a  part  of  the 
record. 

[The  letter  referred  to  follows :] 

Federal  Energy  Administration. 
I  Washington,  D.C.,  August  8,  197^. 

MEMORANDUM 

To  :  John  C.  Sawhill,  Administrator. 

From  :  Lee  Richardson,  Director,  OiBce  of  Consumer  Affairs. 

Subject :  Resignation, 

I  am  leaving  the  Federal  service  following  completion  of  a  two  year  leave 
■of  absence  from  the  Louisiana  State  University.  I,  therefore,  submit  my  res- 
ignation as  Director,  Office  of  Consumer  Affairs,  to  be  effective  September  1, 
1974.  It  is  with  regret  that  I  have  to  make  this  decision  at  a  time  when  the  full 
potential  of  the  FEA  OfHce  of  Consumer  Affairs  has  not  been  realized.  The  rea- 
sons behind  tliis  action,  I  believe,  are  quite  substantive,  and  I  urge  you  now  to 
structure  the  consumer  interest  into  the  management  of  the  entire  Federal 
Energy  Administration. 

The  creation  of  the  FEO  in  early  December,  1973  was  accompanied  almost 
immediately  with  announcement  of  appointments  to  the  Administrator's  high 
level  Consumer  Advisory  Committee.  The  membership  of  this  Committee  has 
come  to  consist  of  a  most  representative  high  calibre  group  of  28  consumer  and 
public  interest  advocates.  While  this  Committee  under  its  able  chairperson,  Lee 
White,  head  of  the  Consumer  Federation  of  America's  Energy  Task  Force,  was 
as  fine  a  consumer  advisory  group  as  has  been  assembled  at  high  levels  of  the 
government  since  1969,  its  early  promise  fiioiuidered  in  FEO  bureaucracy.  The 
Committee  members  rightfully  protested  their  inability  to  even  communicate  with 
FEO  at  a  time  when  FEO  made  decisions  that  cost  consumers  billions  of  dollars. 
On  March  13,  1974,  Administrator  Simon  and  you,  as  his  Deputy,  both  appeared 
before  the  Committee  to  create  the  Office  of  Consumer  Affairs. 

As  I  had  served  in  several  offices  of  FEO  since  late  November,  1973  as  part 
of  the  ma.ior  commitment  to  FEO  of  Virginia  Knauer's  Consumer  Office  at 
DHEW,  I  agreed  to  serve  on  loan  from  her  Office  as  Director. 

Three  major  commitments  were  made  by  FEO  to  consumers  in  the  creation 
of  the  new  office.  First,  the  Office  would  report  directly  to  the  Administrator.  Sec- 
ond, the  Office  would  reach  into  the  entire  decision-making  process  of  FEO. 
Thirdly,  the  Office  would  have  an  adequate  size  staff  consisting  of  experts  in 
economics,  law,  energy  pricing,  etc.,  to  serve  the  Consumer  Advisory  Commit- 
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tee's  technical  assistance  needs  and  those  of  the  FEA.  No  consumer  office  in  the 
Federal  government  has  had  such  a  significant  and  substantive  mission. 

In  a  spirit  of  national  energy  crisis,  these  commitments  were  well  received. 
Today,  as  the  price,  inflationary,  environmental,  and  social  impacts  of  energy 
have  become  so  much  clearer,  the  substantive  commitments  of  March  13,  1974, 
are  not  being  fulfilled. 

The  facts  of  our  failure  are  simple  and  incredible  : 

1.  The  Office  does  not  now  report  to  the  Administrator.  It  literally  re- 
ports to  no  one  except  that  on  paper  it  is  one  of  several  miscellaneous 
units  that  report  to  the  Director  for  Intergovernmental  Relations. 

2.  The  Office  does  not  influence  FEA  decision-making.  Never  once  has 
the  Office  been  asked  to  assist  the  Administrator  on  a  matter  of  substance. 
Never  once  has  the  Administrator  responded  to  dozens  of  important  re- 
ports and  recommendations  submitted  directly  to  him  by  the  Office. 

As  the  Nation  enters  into  many  important  decisions  regarding  energy — 
decisions  forced  on  it  by  years  of  governmental  and  industry  neglect,  the  con- 
sumers' stake  in  energy  policy  becomes  much  more  important.  The  potential 
■energy-related  problems  and  costs  to  consumers  in  the  next  decade  make  the 
winter  1973-74  shortages  pale  by  comparison.  Public  opinion,  unfortunately,  on 
the  other  hand,  feels  the  crisis  has  passed  since  gasoline  lines  have  disappeared. 
Government  and  industry  know  that  the  real  consumer  crises  of  high  cost  energy, 
environmental  health  risks,  safety  and  shortages  are  upon  us,  yet,  have  hardly 
reached  the  collective  public  consciousness. 

FEA's  movements  to  date  on  important  decisions  are  on  a  direct  collision 
course  with  the  best  interests  of  consumers.  The  pattern  is  set,  and  I  do  not  feel 
future  agency  decisions  will  vary  in  substance.  There  are  several  subject  areas 
of  the  primary  deficiencies. 

One  major  misdirection  is  the  FEA  subsidization  of  industry  through  the 
theory  of  the  magic  profit.  While  FEA  inherited  the  $1  barrel  increase  granted 
by  the  Cost  of  Living  Council  to  producers  of  old  domestic  oil  that  costs  U.S. 
consumers  about  $2.5  billion  per  year,  FEA  has  continued  to  support  that  decision 
by  default.  There  has  been  no  FEA  analysis  of  the  price  levels  since  the  Decem- 
ber 19,  1973,  announcement.  The  decision  by  the  Cost  of  Living  Council  started 
a  literal  8  month  steady  rain  of  protests  from  Congress  and  public  interest 
groups,  but  FEA  merely  has  said  conditions  now  are  somehow  different.  A  similar 
decision  was  the  March  1  decision  to  raise  consumer  gasoline  prices  by  $2  billion 
annually  through  granting  a  2<^  retail  margin  increase.  The  FEA  defense  of  that 
decision  was  to  keep  profits  of  dealers  up  and  thus  keep  service  stations  open 
during  that  period  of  lower  sales  volume.  FEA  has  not  seriously  considered  re- 
ducing that  margin  even  as  volumes  increased  almost  back  to  normal  by  spring 
of  this  year.  The  primary  instance  of  the  false  magic  profit  theory  is  seen  in  the 
blind  belief  that  huge  multi-billion  dollar  increases  in  oil  company  profits  in  the 
first  half  of  1974  will  ultimately  produce  newer  and  cheaper  supplies  of  energy. 
If  such  profits  are  adequate  or  excessive.  FEA  doesn't  yet  know — FEA  has  not 
been  able  even  to  assemble,  much  less  analyze,  the  information  necessary  to 
begin  answering  that  question. 

These  three  decisions  are  not  unique  manifestations  of  the  unproven  theory 
of  the  magic  profits.  The  cost  for  every  U.S.  family  for  these  three  decisions 
above  is  going  to  be  several  hundred  dollars  apiece  over  the  next  few  years.  FEA 
has  not  subjected  any  of  these  manifestations  of  faith  in  the  theory  recently  to 
as  much  as  thoughtful  consideration,  much  less  analysis. 

A  second  misdirection  is  in  the  area  of  competition.  FEA  has  a  mandate  to 
protect  independent  sectors  of  the  petroleum  industry  under  the  Emergency 
Petroleum  Allocation  Act  of  1973.  In  spite  of  this,  FEA  cannot  yet  even  offer 
adequate  measurements  of  the  fate  of  independents  to  date  under  the  law. 
FEA  will  not  be  able  under  such  conditions  of  ignorance  to  make  even  per- 
functory estimates  of  what  its  massive  proposals  for  future  spending,  regula- 
tions, and  industry  subsidies  by  government  will  do  to  independents.  FEA  may 
not  be  able  to  intelligently  address  the  basic  questions  about  the  current  hori- 
zontal integration  of  oil,  gas,  coal,  and  uranium  producers.  FEA  does  not  have 
the  inclination  to  even  seek  to  measure  the  effects  of  multi-national  oil  com- 
panies integrated  operations,  the  effects  of  interstate  pipeline  company  monop- 
olies on  consumer  natural  gas  heating  bills,  or  the  effects  of  the  inefficiencies  of 
utility  "natural  monopolies"  on  electric  rates. 

The  third  misdirection  is  to  treat  consumer  energy  policy  as  a  welfare  prob- 
lem. FEA's  attitude  has  been  that  some  groups  of  consumers  will  complain  when 
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energy  costs  to  them  are  higher  than  the  average  for  other  consumers.  There- 
fore, a  handful  of  New  England  homes  with  total  electric  dependence,  a  groui> 
of  migrant  families  short  of  gasoline,  or  some  few  households  cheated  by  a  fuel 
oil  dealer  are  but  subjects  for  a  little  relief.  Surely  these  and  similar  groups 
with  special  impact  problems  deserve  attention,  but  the  root  cause  of  many  such 
problems  is  the  very  structure  and  priorities  which  FEA  builds  into  the  system. 
A  great  deal  of  suffering  could  be  prevented  if  consumer  considerations  were 
built  directly  into  the  formulation  of  basic  price  levels,  allocation  systems,  re- 
source development  programs  and  other  substantive  policy  matters. 

While  the  oft-promised  intention  of  FEA  has  been  to  deal  with  the  energy- 
related  consumer  impact  issues  that  might  arise,  there  has  never  yet  been  an 
instance  where  any  part  of  FEA's  organization  has  done  so.  The  plights  of  many 
groups — volunteers,  the  elderly,  the  rural  poor,  the  big  city  tenants,  the  owners 
of  modest  homes  victimized  by  Eeddy  Kilowatt,  among  others — have  been  ig- 
nored by  FEA. 

Whether  the  subject  has  been  impacts  due  to  the  still  secret  contingency  gas 
rationing  plan  or  residual  oil,  heating  oil  or  gasoline  allocations,  concern  has 
been  dutifully  expressed  to  consumers  and  Congress.  Only,  there  has  been  no  top 
level  commitments  by  FEA  to  alleviate  the  problems,  actual  or  potential.  Those 
tragic  oversights  can  still  be  corrected. 

Another  misdirection  has  been  in  consumer  education.  Consumer  voluntary 
conservation  efforts  are  still  the  mindless  "300  Hints  from  Heioise"  variety  and 
are  self-serving  bureaucratic  publicity  gimmick?:).  No  new  FEA  initiative  or 
position  has  been  taken  to  date  in  support  of  mandatory  appliance  energy  efh- 
eiency  labeling,  auto  mileage  measurement  standardization  or  any  of  the  other 
related  kinds  of  consumer  information  programs.  Any  of  these  could  assist  na- 
tional conservation  goals  as  well  as  consumer  pocketbooks  rapidly  and  pain- 
lessly to  industry.  Our  failure  in  even  continuing  the  Cost  of  Living  Council's 
octane  posting  regulations  is  a  remarkable  oversight  to  say  the  least. 

Consumer  and  environmental  interests  are  strongly  united  in  their  views  on 
virtually  all  major  energy  issues.  FEA,  however,  is  still  failing  in  its  misdirected 
efforts  to  drive  a  wedge  between  them.  The  agency  relentlessly  blames  rising  con- 
sumer energy  costs  on  even  the  limited  measures  taken  to  date  to  protect  the 
Nation's  health  through  clearing  up  our  air  and  water  and  those  laws  that 
protect  our  limited  land  and  other  resources. 

FEA's  misdirected  approach  to  nuclear  energy  is  absolutely  frightening.  Our 
oflScial  view  is  that  nuclear  power  must  be  developed.  Never,  however,  have  we 
stated  firmly  any  ground  rules  of  safety  that  should  be  conditions  of  that  com- 
mitment to  this  high  risk  fuel.  The  engineering  requirements  for  certain  nuclear 
fiicilities  must  be  fail  safe — yet,  engineers  are  humans.  Waste  disposal  and 
transportation  of  nuclear  materials  involve  unsolved  technical  issues.  The  risks 
today  are  high  according  to  many  scientific  authorities,  yet,  FEA  only  offers  an 
unbalanced  plan  to  push  development  of  uranium  resources,  to  accelerate  licens- 
ing procedures,  and  also  to  spend  money  on  research.  America's  nuclear  develop- 
ment in  terms  of  electric  generating  facility  applications  has  been  allowed  by  hap- 
hazard government  planning  to  reach  such  a  point  at  this  time  that  the  public 
will  not  be  abe  to  reassess  the  safety,  environmental,  cost,  and  energy  trade  offs 
without  severe  economic  dislocations.  Billions  of  dollars  in  economic  losses  could 
come  v/ith  the  political  reaction  to  the  advent  of  only  one  politically  unacceptable 
accident.  The  nuclear  power  industry  conceivably  could  be  shut  down  by  public 
demand  if  any  of  the  risks  become  realities.  Let  us  hope  Murphy's  Law  does  not 
work  in  nur-lear  energy  within  this  next  decade  of  unreliable  technology.  Let  con- 
sumers hope  that  FEA's  nuclear  safety  concerns  will  be  more  integral  to  its 
thinking  than  just  the  philosophical  meanderings  of  its  articulate  speechmakers. 
FEA's  jaundiced  view  of  energy  regulation  is  appropriate,  even  if  misdirected. 
Inadequate  utility  regulation  which  guarantees  cost-plus  profits  has  created  a 
backward  industry  with  instances  of  inbred  and  inept  managements.  Utter  con- 
tempt  for  employee's  civil  rights,  consumer  impacts   and   environmental  con- 
cerns by  some  firms  produces  muckrakers  classics  almost  every  week  in  the 
press.  FEA  inexplicably  pushes  today  for  financial  and  rate  relief  to  the  weak 
sisters  in  the  industry.  It  blames  the  growing  sensitivity  of  some  state  regulators 
to  the  public's  rights  and  interests  for  the  industry's  woe.  To  add  insult  to  con- 
sumers, FEA  must  literally  be  bludgeoned  publicly  before  it  will  talk  to  con- 
sumers, environmentalists,  and  other  citizen  interests  on  the  titility  industry's 
consumer  problems.  These  groups  want  to  raise  the  more  fundamental  problems 
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of  an  overly  protective  regulatory  system.  They  want  to  discuss  current  problems 
of  certain  ineptly  managed  companies.  They  want  to  pose  rate  recommendations. 
They  are  interested  in  severe  problems  caused  by  automatic  cost  pass-through 
mechanisms  that  raise  rates  up  to  40%  without  even  as  much  as  a  public  hear- 
ing. Some  of  the  strong  sisters  of  the  industry  may  yet  be  weakened  if  FEA 
creates  some  new  kinds  of  welfare  for  the  industry  through  Federal  laws, 
subsidy  and  protective  regulation. 

Your  Office  of  Consumer  Affairs  has  failed  to  date  because  it  has  been  un- 
sought and  unheard  within  the  agency.  On  the  other  hand,  it  has  been  able  to 
serve  FEA  and  the  public  through  its  major  efforts  to  inform  consumer  groups, 
other  public  interest  organizations,  and  the  Consumer  Advisory  Committee  of 
issues  and  options  that  face  them.  Some  of  these  organizations  have  been 
given  significant  technical  assistance  by  OCA  to  help  them  focus  on  relevant 
issues.  FEA  has  benefited  and  will  continue  to  benefit  from  much  higher  quality 
input  directly  from  these  groups  on  several  notable  occasions.  Among  the  most 
recent  ones  are  the  Denver  Project  Independence  Hearings,  unleaded  gasoline 
pricing,  and  octane  posting. 

The  Office  has  a  highly  capable  staff  that  can  continue  to  produce  these  needed 
views  from  the  public  interests  we  are  pledged  by  law  to  serve.  These  benefits  are 
partly  the  byproduct  of  the  disorganization  of  FEA.  OCA  has  been  left  alone  to 
try  to  bring  the  technical  orientation  of  FEA  together  with  the  human  realities 
of  the  consumer  world.  The  Office  has  begun  to  succeed  with  consumers,  but  has 
been  slaunned  and  downgraded  in  its  efforts  to  assist  within  FEA. 

The  FEA  commitment  to  consumers  that  had  developed  steadily  from  the  early 
creation  of  a  Consumer  Advisory  Committee  and  was  followed  by  the  FEA  Office 
of  Consumer  Affairs  has  deteriorated  rapidly.  The  ultimate  litmus  test  for  FEA 
is  its  major  policy  decisions,  and  it  has  failed  the  consumer. 

The  need  for  organizational  changes  within  the  FEA  to  deal  with  the  above 
consumer  issues  is  clear.  I  don't  presume  to  know  the  personnel  and  structural 
changes  you  will  require.  Consumers  concerns  are  with  the  results  FEA  produces, 
not  its  bureaucratic  problems.  Repetition  of  old  mistakes  will  be  intolerable, 
however,  and  the  OCA  Staff  can  be  invaluable  in  evaluating  your  planning  op- 
tions. In  addition,  I  recommend  to  you  consideration  of  the  management  issues 
faced  by  many  other  Federal  consumer  offices  that  are  raised  in  my  recent  article 
in  the  California  Management  Review. 

Before  the  issues  raised  in  this  memorandum  are  publicly  discussed,  I  request 
th-)t  we  meet  to  review  this  memorandum.  In  the  near  future,  I  will  make  this 
resignation  memorandum  public  in  order  to  contribute  something  of  some  value 
in  increasing  consumer  discussion  of  what  I  feel  to  be  important  substantive 
matters  affecting  every  family  in  the  United  States.  I  do,  however,  want  the 
personal  benefit  from  your  reflections  on  those  consumer  issues  which  you  too 
feel  require  increased  attention  from  FEA. 

It  has  been  my  professional  privilege  to  serve  with  you  in  an  agency  with  awe- 
some responsibilities  to  consumers.  The  impact  of  FEA's  decisions  can  be  enor- 
mous as  you  lead  the  Federal  effort  in  Project  Independence.  You  are  a  person 
with  a  somewhat  similar  academic  background  to  mine  and  your  own  grasp  of 
the  vast  range  of  technological,  economic,  and  political  issues  that  are  woven 
together  in  energy  policy  is  nothing  less  than  masterful. 

Thank  you  for  your  attention  to  this  lengthy  discourse. 

Senator  Mathias.  Before  you  answer,  let  me  refer  specifically  to 
what  Mr.  Richardson  calls  the  effects  of  onr  failure.  He  feels  that  con- 
sumer office  does  not  report  to  the  Administrator  or  anyone  else  in 
the  Office,  and  does  not  influence  FEA  decisionmaking.  Both  of  these 
are  discouraging  comments. 

Mr.  Montgomery.  I  cannot  give  you  the  definitive  statement  on  this, 
as  unfortunately,  I  am  neither  directly  involved  in  everything  that 
that  office  does  nor  did  I  anticipate  the  question  and  prepare  myself 
by  discussing  it.  I  would  say,  generally  speaking,  that  the  office,  in 
my  view,  is  a  m.uch  more  active  and  healthy  one  than  it  was  when  Mr. 
Richardson  was  its  director.  I  know  that  Mr.  Schuck  was  correct  in 
saying  that  Mr.  Zarb  has  cancelled  a  couple  of  meetings  and  this  has 
been  interpreted  by  some  as  a  waning  of  his  interest  in  the  consumer. 
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And  I  know  from  what  I  have  heard  him  say  in  his  discussion  with 
]Ms.  Rawlins,  present  Director  of  the  Office,  that  he  certainly  does  not 
feel  that  way,  and  in  my  presence  he  has  ^^iven  her  the  utmost  kinds 
of  encouragement  and  mandate  to  be  involved  in  everything  and  not 
to  hesitate  to  come  to  him  directly  when  she  feels  he  is  not  getting 
through. 

I  would  like,  if  I  could,  to  invite  the  committee  to  either  get  a 
written  answer 

Senator  Mathias.  We  will  hold  the  record  open.  It  would  be  useful 
if  you  would  advise  us  of  the  present  size  of  the  consumer  representa- 
tion office — how  many  people  are  involved,  what  internal  authority 
it  has  to  intervene  in  ongoing  decisions  of  FEA,  and  the  method  it  uses 
in  order  to  monitor  FEA  activities.  This  could  be  very  useful. 

Mr.  Montgomery.  We  will  provide  a  report  on  that. 

[The  material  referred  to  follows :] 

FEA's  OflSce  of  Consumer  Affairs  currently  has  a  professional  staff  of  nine 
persons,  with  a  support  staff  of  four.  Both  prior  to  the  issuance  of  proposed 
regulations  and  during  the  period  allowed  for  comment,  the  Office  of  Consumer 
Affairs  may  analyze  and  comment  upon  the  impact  on  the  consumer  of  proposed 
regulations.  The  office  also  maintains  close  ties  with  consumer  groups  and 
formally  solicits  oral  testimony  from  both  national  and  local  consumer  repre- 
sentatives on  all  consumer  related  matters. 

Senator  Mathias.  Both  majority  and  minority  counsel  have  ques- 
tions for  you.  In  view  of  the  time,  and  in  view  of  the  fact  that  we  still 
have  questions  for  other  witnesses — Mr.  Rosenberg  has  been  waiting 
very  patiently  to  appear — I  will  ask  counsel  to  submit  their  questions. 
Since  we  are  holding  the  record  open  for  other  matters,  we  will  accept 
your  answers  in  writing. 

Mr.  Montgomery.  Thank  you  very  much. 

[The  material  referred  to  follows :] 

Federal  Energy  Administration, 
Washington,  D.C.,  January  27,  1916. 
Hon.  James  Abourezk, 
C7.K.  Senate, 
Washington,  D.C. 

Dear  Senator  Abourezk  :  As  you  recall,  on  June  3,  1975  my  predecessor.  Mr. 
Robert  E.  Montgomery,  Jr.,  testified  before  the  Subcommittee  on  Separation  of 
Powers  during  oversight  hearings  concerning  administrative  procedures  utilized 
by  the  Federal  Energy  Administration  in  carrying  out  its  statutory- 
responsibilities. 

Subsequently  you  requested  responses  for  the  record  to  a  series  of  questions 
that  time  did  not  permit  addressing  during  the  hearings.  Since  several  of  the 
questions  deal  with  logically  related  issues,  for  clarity  I  will  in  some  cases  treat 
them  as  a  unit. 

adequacy  of  the  period  aijlowed  fob  public  comment  in  fea  rulemakings 

The  questions  you  submitted  referred  to  several  instances  in  which  rulemak- 
ings proposed  by  the  Federal  Energy  Administration  ("FEA")  had  allowed  a 
relatively  brief  period  for  public  comment.  While  we  would  agree  fully  with  the 
proposition  that  the  public  interest  is  well  served  by  providing  the  most  gener- 
ous opportunity  for  pnldic  comment  in  promulgating  rules,  it  is  true  that  in  the 
past,  the  exigencies  of  emergency  situations  (such  as  during  the  Arab  oil  em- 
bargo) and  statutory  deadUnes  for  the  implementation  of  certain  complex  pro- 
grams (such  as  the  coal  conversion  program  mandated  under  the  Energy  Supply 
and  Environmental  Coordination  Act  of  1974  ("ESECA") )  have  resulted  in  what 
some  may  view  as  comparatively  short  periods  for  public  comment.  Congress 
recognized  that  this  would  be  necessary,  and  §7(i)  (1)  of  the  FEA  Act  gives 
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FEA  partial  exception  from  the  Administrative  Procedure  Act  as  to  rulemak- 
ing procedures.  To  some  extent  the  potential  adverse  effects  of  the  occasional 
necessity  to  proceed  so  promptly  have  been  attenuated  by  the  thorough  and 
widely  used  exceptions  and  appeals  process.  We  recognize  that  it  would  be  desir- 
able generally  to  afford  the  public  the  greatest  opportunity  for  participation  in 
FEA  rulemakings,  and  we  intend  to  do  so  to  the  maximum  extent  possible.  I 
would  note  that  section  523  of  the  Energy  Policy  and  Conservation  Act.  which 
was  approved  December  22,  1975.  provides  that  there  be  a  thirty  day  opportunity 
for  public  comment  for  rulemakings,  subject  to  certain  necessary  exceptions. 

COMPLIANCE    WITH  THE    FBEEDOM    OF    INFORMATION    ACT 

The  first  question  raised  concerning  FEA's  regulations  effectuating  the  Free- 
dom of  Information  Act  suggests  that  there  is  an  inconsistency  between  the 
administrative  appeal  provided  to  the  Deputy  Administrator  when  action  on  a 
request  is  not  completed  within  the  statutory  time  period,  and  the  fact  that 
the  law  provides  that  expiration  of  the  statutory  time  period  without  agency 
action  will  constitute  exhaustion  of  administrative  remedies  and,  therefore,  make 
the  request  ripe  for  judicial  consideration.  This  provision  in  FEA's  regulations, 
however,  was  not  intended  to  and  could  not  have  the  effect  of  limiting  the  stand- 
ing to  sue  that  the  law  would  otherwise  provide  a  requestor.  It  was,  instead, 
intended  to  provide  an  alternative,  administrative  remedy  in  the  event  the 
agency  was  not  sufficiently  responsive,  so  that  an  indi\"idual  requesting  docu- 
ments from  FEA  would  not  be  left  the  Hobson's  choice  of  no  relief  or  institution 
of  a  lawsuit.  This  procedure  is  additional  to  the  statutorily  required  appeals 
procedures  and  provides,  I  believe,  a  useful  additional  avenue  of  redress. 

The  second  issue  raised  cimeerning  Freedom  of  Information  Act  compliance 
addresses  the  provision  of  FEA's  regulations  which  permits  a  requestor  the  op- 
portunity to  confer  with  FEA  personnel  in  order  to  reformulate  a  request  for 
documents,  the  dimensions  of  which  unnecessarily  burden  or  interfere  with  the 
operations  of  the  agency.  The  purpose  of  this  provision  is  not  to  attempt  to  create' 
by  regulation  an  exemption  from  mandatory  disclosure,  which  the  law  does  not 
permit,  but  to  provide  a  vehicle  whereby  the  expertise  of  FEA  personnel  may 
assist  a  requestor  to  make  his  request  more  precise  to  his  needs,  thereby  reducing 
the  fees  incurred  and  making  the  best  use  of  FEA  personnel  who  are  charged 
with  responding  to  the  request.  The  procedure  also  tends  to  speed  disclosure  by 
concentrating  agency  efforts  on  those  documents  genuinely  responsive  to  the  re- 
questor's needs. 

The  next  question  raised  addresses  a  technical  difference  between  FEA's  regu- 
lations and  those  promulgated  by  the  Environmental  Protection  Agency  ("EPA") 
as  to  the  time  limits  in  which  a  final  response  must  he  provided  in  the  event 
of  reformulation  of  a  request.  The  question  points  out  that  the  EPA  regulations 
provide  for  a  tolling  of  the  time  period,  while  FEA  regulations  provide  for  the 
recommencement  of  the  time  period  after  the  request  is  reformulated.  In  view 
of  the  fact  that  the  statutory  time  frame  for  responses  under  the  Freedom  of 
Information  Act  as  amended  is  extremely  short,  we  do  not  believe  this  distinc- 
tion between  the  two  agency  regulations  imposes  any  particular  hardship  on  the 
requestor,  and,  therefore,  the  distinction  does  not  appear  to  pose  a  significant 
problem. 

The  next  issues  raised  concern  the  fact  that  all  requests  under  the  Freedom  of 
Information  Act  are  required  to  be  submitted  to  FEA's  National  Office,  even  in 
those  instances  where  the  documents  sought  might  be  in  the  custody  of  one  of  the 
agency's  ten  regional  offices.  If  a  request  is  for  documents  routinely  released, 
the  request  may  be  made  and  processed  by  the  region  without  reference  to  the- 
Freedom  of  Information  Act  procedures.  For  other  materials,  FEA  must  meet 
the  statutory  time  frames  provided  in  the  Freedom  of  Information  Act :  these 
requirements  which  apply  to  all  documents,  regardless  of  where  located,  operate 
to  prevent  unnecessary  delay. 

The  next  question  raised  concerns  the  indexing  of  legal  interpretations  as 
required  by  the  Freedom  of  Information  Act.  An  index  of  interpretations  pre- 
pared by  our  National  Office  is  complete,  subject,  of  course,  to  constant  updating. 
"We  are  also  in  the  process  of  upgrading  the  index  of  interpretations  issued  by  the 
regional  oflBces. 

The  next  question  raised  concerns  FEA's  policy  with  respect  to  public  dis- 
closure of  its  audit  manuals  and  notices  of  probable  violation,  and  suggests  in- 
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correctly  that  these  materials  were  not  made  publicly  available  until  TEA  was 
•ordered  to  do  so  by  the  court.  Both  classes  of  documents  relate  to  the  admin- 
istration of  the  mandatory  petroleum  allocation  program,  and  since  they  involve 
sensitive  regulatory  issues,  FEA  has  carefully  considered  several  requests  for 
access  to  these  documents.  The  audit  manuals  have  been  made  available  in  re- 
sponse to  these  requests  with  certain  material,  which  would  reveal  law  enforce- 
ment techniques,  deleted  from  the  documents.  The  notices  of  probable  violation 
liave  been  released  routinely  since  the  date  that  the  administrative  procedures 
on  which  their  issuance  is  based  were  revLsed  to  transform  NOPVs  from  a  single 
discovery  tool  to  a  document  which  is  issued  only  at  the  conclusion  of  the  in- 
vestigatory process.  Many  NOPVs  from  the  earlier  period  have  also  been  released. 
As  is  apparent,  the  reasons  for  not  disclosing  older  NOPVs  was  that  they  were 
considered  investigatory  tools  containing  unsubstantiated  allegations,  the  public 
disclosure  of  which  would  have  been  unfair  to  the  respondents  and  contrary  to 
the  public  interest.  Of  course,  confidential  commercial  information  continues  to 
be  deleted  from  the  NOPVs  as  is  appropriate. 

With  respect  to  the  list  of  cases  received  by  the  OflSce  of  Exceptions  and  Ap- 
peals, this  list  is  now  being  published  in  the  Federal  Register,  as  you  suggested 
it  should  be. 

The  remainder  of  the  questions  raised  very  detailed  legal  inquiries,  in  some 
instances  expressly  referring  to  the  Virginia  Electric  Power  Co.  and  administra- 
tive proceedings  in  which  that  company  has  participated,  concerning  the  man- 
ner in  whicli  FEA  is  carrying  out  its  statutory  responsibilities  in  the  coal  con- 
version program  mandated  by  ESECA.  Most  of  the  questions  either  have  been 
raised  in  pending  litigation  instituted  by  the  Virginia  Electric  Power  Co.  an-ainst 
FEA  or  in  communications,  both  written  and  oral,  between  the  FEA  staff  and 
■counsel  for  this  utility.  In  view  of  the  potential  sensitivity  by  reason  of  the 
pending  lawsuit  and  the  extension  of  the  coal  conversion  authority  contained  in 
the  recently  enacted  Energy  Policy  and  Conservation  Act,  I  believe  it  would  be 
appropriate  to  defer  responding  to  these  questions  during  the  pendency  of  this 
litigation.  I  would  be  iileased  to  arrange,  however,  for  a  meeting  between  our 
staffs  on  these  questions  should  you  consider  that  helpful  to  the  Committee. 

Sincerely, 

Michael  F.  Butler. 

General  Counsel. 

Senator  IMathtas.  Mr.  Belmar.  on  the  question  of  audit  ffiiidelines 
vrhicli  wo  raised  earlier,  I  noted  an  interest  in  your  opinion.  Would  jou 
comment  ? 

I  am  particularly  interested  in  whether  the  audit  guidelines  are  ade- 
quate, and  whether  they  should  be  made  available. 

Mr.  Belmar.  I  am  unable  to  answer  that  question  on  behalf  of  the 
ABA.  Personally,  I  interpret  the  FEA's  position  as  encompassing  a 
fear  that  firms  will  violate  certain  sections  of  the  regulations  if  they 
know  that  they  will  not  be  audited  on  such  matters.  I  disagree  with 
that  approach. 

As  a  way  of  responding  to  your  question,  T  wonder  if  T  might  invite 
a  member  of  our  committee  who  is  in  attendance  here  today-^-Stephen 
Herman,  an  attorney  in  Washington,  D.C.,  who  has  had  a  fair  amount 
of  involvement  professionally  with  Freedom  in  Information  Act  re- 
quests to  the  FEA — to  respond  individually  as  to  his  experiences  in 
securing  information  of  this  nature  and  other  natures  from  the  agency. 
That  may  put  a  little  balance  on  the  record  as  to  what  the  circum- 
stances presently  are  concerning  the  Freedom  of  Information  Act 
compliance. 

Again,  this  is  personal. 

Mr.  Herman.  Yes ;  I  am  speaking  as  an  individual  lawyer  and  not 
for  the  ABA. 
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Thanks  to  FEA  and  to  their  Freedom  of  Information  Act  pro- 
cedures, I  have  been  able  to  make  somewhat  of  a  career  out  of  FEA 
Freedom  of  Information  Act  efforts.  Let  me  say — and  I  do  want  to  be, 
really  be  accused  of  talking  behind  their  back.  I  am  sorry  the}'^  are 
gone. 

I  would  disagree  with  the  FEA's  statements  in  the  Freedom  of 
Information  Act  area.  They  pointed  out  some  of  the  material  they 
have  made  available.  It  should  be  noted,  though,  that  this  material 
was  only  made  available  after  serious  efforts  on  the  part  of  the  re- 
quester. There  is  an  elaborate  FEA  procedure  for  Freedom  of  In- 
formation Act  requests.  You  make  your  initial  request  to  the  public 
information  access  officer.  He  either  accepts  it  or  denies  it. 

It  has  been  my  experience  that  anything  of  importance  is  auto- 
matically denied. 

Then  you  appeal  to  Mr.  Goldstein's  office.  That  is  a  time-consuming 
process.  Frankly,  I  would  think  unless  you  had  the  resources  of  an 
experienced  attorney  under  the  Freedom  of  Information  Act  area  and 
had  access  to  the  later  cases,  you  would  be  somewhat  at  a  disadvantage. 
It  is  only  after  a  rather  lengthy  appeal  process  and  threats  of  going 
to  court  has  FEA  made  available  information  that  they  cite  in  their 
statement  this  morning. 

Specifically,  I  have  had  a  great  deal  of  experience  in  the  notice  of 
probable  violation  area,  which  they  proudlj^  state  in  their  statement 
this  morning  that  they  have  made  available  to  the  public.  That  v/as 
made  available  after  9  months  of  negotiations.  They  now  state  that 
they  have  disclosed  a  good  bit  of  the  audit  manuals.  That  was  the 
result  of  an  effort  of  another  attorney,  a  member  of  the  bar,  that  had 
to  go  up  on  the  appeal  process. 

Specifically,  as  to  whether  they  are  adequately  releasing  all  audit 
manuals,  I  cannot  give  you  any  detailed  advice  there.  It  is  only  recently 
they  made  any  audit  manual  available.  I  may  point  out,  though,  that 
it  is  a  practice  of  many  agencies  now,  as  a  matter  of  course,  to  make 
their  audit  manuals  available.  The  Internal  Revenue  Service  now 
makes  its  audit  manuals  available.  They  will  even  tell  you  in  their 
audit  manuals  which  areas  they  are  interested  in  most.  If  you  are  a  tax 
adviser,  you  can  find  out  what  area  your  client  is  most  likely  to  be 
audited  in.  They  are  the  important  areas,  you  might  say.  That  has  the 
efi'ect  of  telling  people  that  there  is  a  good  chance  they  will  get  into 
trouble  if  they  do  not  comply  with  this  particular  area  of  the  law. 
The  EEOC  also  now  makes  their  audit  manuals  available  as  a  matter 
of  course. 

One  other  item,  I  think,  that  is  of  great  importance  is  that  FEA 
stated  this  morning — and  they  are  correct — that  they  make  all  their 
rulings  and  opinions  publicly  available,  and  they  publish  them  either 
in  the  Federal  Eegister  or  in  the  CCH  service.  While  they  make  all 
their  rulings  and  opinions  publicly  available,  they  have  not,  to  my 
knowledge,  made  interpretations  available.  It  depends  on  how  you 
ask  the  question. 

They  said  this  morning  that  they  were  in  the  process  of  indexing 
interpretations.  I  had  no  idea,  until  this  morning,  that  there  was  such 
a  body  of  interpretations.  Based  upon  the  Cost  of  Living  Council's 
experience,  these  interpretations  often  provide  an  important  source 
of  law,  and  I  would  hope  and  I  would  suggest  to  the  staff  when  they 
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'pose  questions  that  tliey  ask  the  question :  When  you  do  index  inter- 
pretations, are  you  indexing  all  interpretations  or  are  some  interpreta- 
tions being  held  back?  And  if  they  are,  what  is  the  reason  for  their 
Tieing  held  back? 

Finally,  I  would  like  to  discuss  FEA's — or  at  least  my  experience 
with  FEA  in  obtaining  FEA  forms.  A  good  number  of  forms  are 
turned  over  to  FEA  by  companies  that  are  subject  to  FEA  controls. 
There  has  been  a  number  of  Freedom  of  Information  Act  requests  for 
these  forms.  To  my  knowledge,  none  have  been  turned  over  yet.  I 
helped  to  prepare  a  request  that  was  filed  April  23,  1974,  for  these 
forms.  Our  request  has  not  been  acted  upon  yet.  Shortly  after  filing 
this  request,  we  received  a  communication  from  FEA  saying  they  were 
going  to  decide  the  matter  by  general  rulemaking.  Subsequently,  about 
a  month  later,  they  did;  and  in  approximately  May  of  1974,  an  issue 
of  a  notice  of  proposed  rulemaking  solicited  comments  on  what  forms 
should  be  made  available. 

Our  client  spent  considerable  funds  in  having  drafted  an  elaborate 
set  of  comments.  They  were  filed  in  July.  To  the  best  of  my  knowl- 
edge— this  was  July  of  1974 — nothing  has  ever  come  of  tlieir  rule- 
making. So  that  question  is  still  completely  open  as  to  what  forms  that 
they  will  turn  over. 

On  the  legal  issue  of  whether  the  Freedom  of  Information  Act 
■exceptions  that  are  built  in  to  the  FEA  Act 

Senator  IVIathias.  "VVliat  they  claim  is  the  implied  power. 

Mr.  Herman.  I  do  not  think  it  is.  I  think  the  exceptions  are  very 
specifically  stated  in  the  Freedom  of  Information  Act  and  consciously 
left  out  of  the  FEA  Act.  That  is  a  matter  of  legal  interpretation.  I  can 
see  where  they  w^ould  reach  a  different  result. 

Senator  ^Jathias.  Let  me  ask  you  this — do  you  think  that  the  Com- 
merce Clearinghouse  Service  is  an  adequate  reflection  of  the  guidelines 
as  they  now  exist? 

Mr.  Herman.  I  would  say,  as  to  what  is  put  there,  CCH  does  a  very 
good  job  of  indexing,  and  it  is  really  a  useful  tool,  and  we  are  a  step 
further  than  we  were  with  the  Cost  of  Living  Council.  But  my  major 
-question  is.  is  there  something  that  is  not  init  in  there. 

Senator  Mathias.  They  cannot  publish  it  if  they  do  not  receive  it. 

Mr.  Herman.  If  it  is  not  turned  over  by  FEA.  We  know  the  inter- 
pretations have  not  been  turned  over.  We  know  the  audit  guidelines 
have  not  been  published.  CCH,  for  the  Internal  Eevenue  Service, 
publishes  the  Internal  Revenue  Service  audit  guidelines.  CCH,  for  the 
Equal  Employment  Opportunity  Conmiission,  publishes  the  EEOC 
audit  guidelines.  But  to  the  best  of  my  knowledge,  they  have  not  gotten 
FEA's. 

Senator  Mathias.  In  the  statement  that  you  submitted,  you  discuss 
litigation  under  the  judicial  review  provisions.  What  are  the  implica- 
tions for  decisions  that  have  been  reached?  Do  all  the  parties  now 
have  leave  to  appeal?  Would  FEA  itself  require  leave  to  appeal? 

As  I  indicated  earlier,  we  have  a  complex  statutory  scheme.  Do  you 
think  this  should  be  resolved,  and  do  you  believe  that  it  can  be 
resolved  ? 

Mr.  Belmar.  I  think  it  should  and  it  can.  It  really  turns,  perhaps, 
on  Congress  being  more  specific  in  the  statute  as  to  what  it  requires. 

Senator  Mathias.  I  do  not  think  Congress  intended  any  complex 
^scheme.  I  believe  procedural  gloss  was  acquired  as  we  went  along. 
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Mr.  Belmar.  Two  respected  judges  on  the  TEC  A  concluded  that 
Congress  intended  one  result,  and  one  other  distinguished  judge,  dis- 
senting, concluded  the  Congress  intended  something  entirely  different. 
"VYhen  you  have  both  sides  citing  legislative  history  to  support  their 
positions,  there  has  to  be  some  ambiguity  there. 

I  would  like  to  have  Mr.  Hodges  further  respond  to  this  question, 
as  he  is  most  familiar  with  the  judicial  review  problem,  having  been 
involved  in  a  personal  capacity  in  the  litigation  in  question. 

Mr.  Hodges.  Thank  you  ver}'  much,  Senator. 

I  would  like  to  say  preliminarily  that  I  want  to  avoid  expressing  an 
opinion  on  the  merits  of  that  case,  since  it  is  still  pending  before  the 
temporary  emergency  court  of  appeals  on  a  request  for  rehearing  en 
banc ;  but  I  think  it  is  appropriate  for  me  to  discuss  the  implications 
of  that  decision. 

You  asked  whether,  under  the  decision  rendered  by  a  majority  of 
a  panel  of  the  temporary  emergency  court  of  appeals,  both  the  Fed- 
eral Energy  Administration  and  private  litigants  would  be  required, 
to  obtain  leave  from  the  district  court  in  order  to  appeal  the  grant 
or  denial  of  a  preliminary  injunction.  The  answer  is  yes.  As  a  result 
of  that  decision,  both  sides — in  that  case  the  Federal  Energy  Admin- 
istration and  the  private  plaintiffs — have  requested  a  rehearing.  As 
was  pointed  out  in  our  statement  that  Mr.  Belmar  has  just  presented, 
there  is  a  concern  that  the  requirement  of  obtaining  a  certification 
could  slow  up  the  judicial  review  process.  In  addition,  it  could  cause 
a  situation  in  which  a  district  court  might  withhold  the  certification, 
and  this  could  just  as  easily  hurt  the  Government  as  hurt  a  private 
litigant. 

Senator  Mathias.  You  said  both  parties  have  applied  for  a  re- 
hearing ? 

Mr.  Hodges.  That  is  correct. 

Senator  Mathias.  That  is  a  happy  circumstance,  is  it  not?  My 
limited  experience  Avith  applying  for  review  en  banc  is  that  it  seriously 
upsets  the  sitting  judge. 

Mr.  Hodges.  I  would  like  to  state  the  precise  procedural  issue  before 
the  court,  scrupulously  avoiding,  as  we  have  done  in  our  statement 
and  in  our  remarks,  any  position  on  the  merits  of  the  case.  The  ques- 
tion arises  from  the  wording  of  a  subsection  of  section  211  of  the 
Economic  Stabilization  Act.  Section  211(d)(2)  provides  that  a 
district  court  or  the  temporary  emergency  court  of  appeals  may  enjoin 
temporarily  or  permanently  the  application  of  a  particular  regulation 
or  order  to  a  person  that  is  party  to  litigation  before  it.  It  then  goes 
on  to  say  that  appeals  from  interlocutory  decisions  by  a  district  court 
"may  be  taken  in  accordfiiice  with"  28  U.S.C.  1292(b). 

Section  1292(b)  provides  for  the  making  of  a  certification  by  the 
district  judge  and  an  allowance  of  a  discretionary  appeal  by  the 
temporary  emergency  court  of  appeals  when  the  judge  has  made  an 
order  "not  otherwise  appealable  under  this  section." 

Among  the  interlocutory  orders  that  are  otherwise  appealable  under 
section  1292  are  orders  granting  or  denying  preliminary  injunctions 
under  1292(a)(1). 

The  question  before  the  court  is  a  matter  of  statutory  interpre- 
tation; that  is,  whether  the  statement  in  section  211(d)(2)  that 
appeals  from  interlocutory  decisions  may  be  taken  in  accordance  with 
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section  1292(b)  incorporates  the  exception  from  1292(b)  procedure 
for  interlocutory  appeals  as  of  right. 

As  ]Mr.  Belmar  has  pointed  out,  two  distinguished  judges  have  said 
that  the  exception  does  not  apply;  another  distinguished  judge  has 
said  that  the  exception  does  apply.  The  matter  is  still  before  the  court 
on  a  request  for  rehearing  en  banc. 

Senator  Matiiias.  Did  vou  have  anvthing  to  add  to  that? 

Mr.  Belmar.  Nothing  further  on  that  point,  Senator. 

Senator  Mathias.  One  final  question. 

In  your  statement,  you  note  the  difficulty  that  arises  when  the 
legality  of  orders  is  not  clear ;  where  there  is  an  absence  of  due  notice, 
for  example,  and  a  challenge  is  available  on  that  basis,  if  on  no  other 
basis. 

Would  it  be  helpful  if  FEA  were  specific  about  its  standards  for 
issuing  orders  without  notice  and  without  hearings? 

]Mr.  Belmar.  Yes:  that  would  be  most  helpful.  It  would  require  a 
reevaluation  and  analysis  of  what  legitimately  constitutes  an  emer- 
gency requiring  such  summary  procedures. 

In  addition,  it  would  also  be  appropriate  for  the  FEA  to  more  fully 
state  the  standards  that  apply  generally,  in  the  exceptions  area,  and 
other  areas  where  you  have  general  statements  in  the  statute  and  only 
very  general  guidance  from  the  agency.  With  no  clear,  concise,  readily 
availsble  sta+^ement  by  the  agency,  except  sometimes  manuals  which 
may  or  may  not  be  available — one  is  at  a  loss  to  understand  how  those 
general  provisions  are  applied  in  individual  circumstances. 

It  occurs  on  occasion  that  your  case  establishes  the  standard  for 
others.  In  such  circumstances,  it  is  too  late  to  resubmit  your  own  case 
to  make  the  kind  of  showing  that  would  have  been  made  had  you 
known  the  standards  which  would  be  applied. 

Senator  Mathias.  Is  it  not  further  aggravated  by  the  fact  that  you 
have  different  procedures  for  almost  every  alternative — exception, 
exemption,  assignment,  modification,  all  the  rest  which  we  discussed 
earlier. 

Mr.  Belmar.  I  personally  believe  that  that  is  absolutely  correct,  sir. 

Senator  Mathias.  As  long  as  you  are  going  to  have  this  variety 
and  diversity,  standards  become  very,  very  difficult. 

Mr.  Belmar.  I  can  understand  the  point  that  Mr.  Montgomerv^  was 
making,  that  thej^  have  to  have  different  procedures  for  different  types 
of  programs  or  relief.  But  it  certainly  does  make  more  thiTtgs  more 
confusing  because  it  is  hard  to  discern  the  different  standards  applica- 
ble in  one  area  as  opposed  to  another.  The  result  is  confusion  on  the 
part  of  those  regulated. 

IMany  companies  that  I  haA^e  come  in  contact  with  personally  are 
willing;  to  bend  over  backwards  to  complv  with  the  re.2:ulations  that 
apply  to  them,  if  they  could  only  figure  out  with  certamty  what  those 
regulators  expect  of  if^hem.  To  the  extent  that  the  regulations  are  con- 
stantly chan^ring,  that  in  itself  is  a  problem  with  respect  to  com- 
pliance. To  the  extent,  however,  that  the  agency  has  internally  made 
a  determination  as  to  what  it  means  by  the  public  resfulations,  and  then 
does  not  make  the  maximum  effort  to  make  everyone  aware  of  what 
that  interpretation  is.  either  by  pnblishins:  interpretation  requests  or 
genei  al  clarifying  statements — I  think  it  is  wrong. 
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In  my  view,  if  the  American  public  knows  exactly  what  they  can 
and  cannot  do,  they  will  do  what  they  can,  and  generally  they  will  not 
do  what  they  should  not  do.  Some  of  the  views  expressed  by  the  FEA 
today  seem  to  imply  a  belief  that  firms  will  violate  the  regulations  if 
they  believe  they  will  not  be  discovered.  I  disagree. 

That  is  a  question  of  philosophy.  I  seem  to  have  a  personal  dis- 
position to  what  the  appropriate  philosophy  ought  to  be  in  that 
circumstance. 

Mr.  Hodges.  This  brings  to  mind  some  testimony  that  was  given  in 
the  hearings  of  this  subcommittee  back  in  October  1973.  It  was  pointed 
out  at  that  time  that  an  agency  can  make  very  simple  rules;  the  ques- 
tion is,  are  those  rules  fair?  When  we  discuss  the  complexity  of  the 
FEA's  procedures,  we  should  keep  in  mind  that  sometimes  the  com- 
plexities are  a  result  of  an  agency's  effort  to  provide  fairness.  Some- 
times in  order  to  provide  fairness  you  necessarily  wind  up  with  greater 
complexity. 

Senator  Mathias.  Gentlemen,  we  thank  you  very  much. 

Mr.  Rosenberg,  we  welcome  j^ou  to  the  committee,  not  only  as  a 
leader  in  the  independent  sector  of  the  industry,  but  as  one  of  the  most 
patient  of  men. 

TESTIMONY  OF  HEITRY  A.  EOSEKBEEG,  JR.,  CHAIRMAN  OF  THE 
EOAED  AND  CHIEF  EXECUTIVE  OFFICEE,  CEOWN  CEIITEAL 
PETROLEUM  CORP.,  ACCOMPANIED  BY  JOHN  S.  McDANIEL,  JR., 
GENERAL  COUNSEL 

Mr.  EosENBERG.  Thank  you,  Mr.  Chairman. 

I  appreciate  your  kind  words.  I  learned  a  lot  listening  to  the  other 
witnesses.  It  is  one  of  those  things  you  have  to  contend  with  once  in  a 
while. 

With  me  is  Mr.  John  S.  McDaniel,  Jr.,  general  counsel  of  our 
companj'. 

I  am  ver}^  happy  to  be  here  today  to  appear  before  the  Subcommit- 
tee on  Separation  of  Powers.  It  appears  that  our  friends  have  left  us. 
I  assume  and  know  that  what  we  say  and  questions  that  you  have  will 
be  a  part  of  the  record. 

I  will  be  happy  to  either  summarize  my  statement  or  read  the 
statement. 

Senator  Mathias.  We  would  be  happy  to  have  you  summarize  your 
statement.  It  will  appear  in  full  in  the  record  of  these  proceedings.^ 

Mr.  Rosenberg.  For  the  record,  my  name  is  Henry  A.  Rosenberg, 
Jr.  I  am  the  chairman  of  the  board  and  chief  executive  officer  of  Crown 
Central  Petroleum  Corp.,  which  is  a  small  independent  refiner,  as  de- 
fined in  the  Emergency  Petroleum  Allocation  Act  of  1973,  with  head- 
quarters in  Baltimore,  Md.,  and  a  refinery  near  Houston,  Tex. 

Crown  is  oriented  to  the  production  and  marketing  of  gasoline 
through  a  relatively  small  number  of  high  volume  service  stations  with 
sales  in  Maryland,  Virginia,  New  York,  New  Jersey,  and  North  and 
South  Carolina,  and,  to  a  lesser  extent,  other  mid-Atlantic  and  South- 
eastern States  and  other  areas.  Most  of  the  service  stations  are  op- 
erated by  lessee-dealers,  although  some  are  company  operated. 


^  See  Mr.  Rosenberg's  prepared  statement  on  p.  71. 
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The  limited  amount  of  time  available  for  testimony  precludes  a  full 
consideration  of  all  areas  in  which  Crown  believes  that  the  Federal 
Energy  Administration  has  used  the  regulatory  powers  delegated  to  it 
under  the  Emergency  Petroleum  Allocation  Act  of  1973  for  extraneous 
purposes  instead  of  carrying  out  the  intent  of  the  Congress,  and  ac- 
cordingly I  am  going  to  limit  my  statement  to  the  area  of  gasoline 
marketing,  where  I  believe  the  actions  by  the  FEA  have  had  the  great- 
est promptly  correctible  adverse  effect  on  the  public  in  subversion  of 
congressionally  expressed  purposes. 

As  far  as  Crown  is  concerned,  I  really  believe  what  I  am  going  to- 
say  is  generally  applicable  to  the  industry  as  a  whole.  I  now  skip  to  a 
quote  of  FEA  language  used  in  its  order  and  now  on  appeal  in  direct- 
ing Crown  not  to  enforce  any  increases  in  the  minimum  gallonage  re- 
quirements. And,  I  quote 

Senator  Mathias.  On  what  page  does  that  appear? 

Mr.  Rosenberg.  Page  7,  on  the  top  of  the  page. 

Increasing  the  minimum  gallonage  requirement  of  its  franchised  retailers, 
subject  to  immediate  lease  cancellation,  contravenes  the  underlying  purpose  and 
intent  of  the  FEA  and  all  acts  and  regulations  concerning  energy.  The  FEA 
admits  that  some  of  the  goals  of  the  Emergency  Petroleum  Allocation  Act  of 
1973  are  as  follows  :  one,  preserving  an  economic  and  competitive  petroleum 
industry  including  preservation  of  the  competitive  viability  of  independent  re- 
finers, small  refiners,  nonbranded  marketers,  and  branded  independent  mar- 
keters; two,  equitable  distribution  or  refined  petroleum  products  at  equitable 
prices :  three,  economic  efiicieucy ;  and  four,  minimization  of  economic  distorters, 
inflexibility,  and  unnecessary  interference  with  the  market  mechanisms.  How- 
ever, the  iFEA  contends  that  the  above-mentioned  goals  are  only  secondary  to 
the  primary  and  most  relevant  policy  of  the  FEA  and  the  regulations  promul- 
gated by  it  which  is  conservation.  By  forcing  retailers  to  sell  covered  products 
at  a  level  above  that  which  was  in  effect  on  May  15,  1973,  is  contrary  to  the 
conservation  policy  and  intent  of  the  FEA  regulations,  and  thus  is  unreasonably 
inconsistent  with' the  standards  and  goals  of  the  FEA  and  the  Energy  Petro- 
leum Allocation  Act  of  1973. 

It  is  Crown's  belief  that  this  is  a  very  clear  example  of  an  objection- 
able decision  by  an  administrative  agency  to  substitute  its  views  of 
what  is  best  for  the  common  good  for  Congress  views. 

Early  this  year  Crown  prepared  a  detailed  analysis  of  tlie  123 
multipump  stations  which  were  in  operation  in  both  May  1973,  and 
January  1975,  in  response  to  a  request  for  FEA  for  comments  in 
respect  of  the  3  cents  per  gallon  permitted  increase  in  ceiling  prices. 
A  copy  of  this  analysis  and  submittal  to  FEA  is  filed  herewith  as 
exhibit  1  ^  to  my  testimony.  Up  to  now,  as  far  as  I  am  concerned,  no 
regulation  has  been  released,  or  that  3  cents  per  gallon  increase  has 
been  made. 

Just  to  conclude,  and  a  few  short  words  here  will  suffice,  I  would 
like  to  sav  that  I  think  it  is  most  important  that  the  Congress  insist 
that  the  FEA  promulgate  and  administer  regulations  in  a  way  which 
will  carry  out  the  congressional  purpose  rather  than  some  entirely 
different  "purpose  of  the  administrative  agency.  In  particular,  I  think 
that  Congress  should  insist  that  the  FEA  cease  trying  to  reduce  con- 
sumption by  discouraging  competition  and  encouraging  lack  of  com- 
petition. I  (io  not  think  that  this  is  the  proper  place  to  discuss  whether 
or  not  it  is  desirable  to  reduce  the  consumption  of  gasoline  or  if  it  is 
desirable,  how  much  the  reduction  should  be.  However,  I  do  believe 


1  See  exhibit  1  on  p.  74. 
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that  it  is  the  proper  place  to  discuss  the  subversion  of  a  statute  whicb 
was  adopted  for  the  purpose  of  fostering  and  restoring  competition 
and  of  increasing  efSciency  into  a  device  for  reducing  consumption  by 
the  elimination  of  competition. 

I  think  that  concludes  or  summaries,  generally,  my  statement,  Mr. 
Chairman.  I  would  be  happy  to  answer  any  questions  that  you  may 
have. 

Senator  Mathias.  I  would  like  to  discuss  your  last  statement  con- 
cerning objections  to  the  FEA's  administration  of  the  acts  of  Congress. 
You  refer  to  the  second  regulation  on  page  4  w^hich  prohibits  any 
increase  by  the  leasee  dealer  to  save  on  the  gasoline  above  that,  on  the 
level  of  the  lease  provisions  of  May  1973.  Then  you  quote  the  statement 
as  follows : 

"However,  the  FEA  contends  that  the  above-mentioned  goals  are 
only  secondary  to  the  primary  and  most  relevant  policy  of  FEA  of 
the  regulations  promulgated  by  it,  which  is  conservation." 

Do  you  object  to  their  definition  of  the  primary  goal  as  conser- 
vational  ? 

Mr.  EosENBERG.  Ycs,  I  do.  I  do  not  object  to  the  goal  of  conserva- 
tion, as  you  say.  I  do  object  to  their  role  of  trying  to  get  conservation 
accomplished  by  discouraging  competition. 

Senator  Mathias.  Do  you  think  FEA  has  other  available  powers 
which  would  allow  the  Agency  to  bring  about  conservation  without 
recourse  to  the  allocation  act  or  to  an  increase  of  the  import  fee  for 
foreign  crude  ? 

Mr.  Rosenberg.  I  do  not  believe  that  the  Emergency  Petroleum  Act 
was  intended  to  produce  conservation,  as  I  stated,  as  contrasted  to 
sharing  of  short  supplies,  except  in  the  very  limited  sense  that  reduc- 
tions in  allocations  for  some  areas  of  the  economy  would  automati- 
cally reduce  consumption  in  those  areas.  Under  the  FEA  Act,  the 
FEA  is  directed  to  propose  plans  for  conservation  and  improvement 
of  secure  sources  of  supply  so  that  these  can  be  considered  by  Con- 
gress and  put  into  effect  if  Congress  believes  proper.  I  do  not  believe 
that  any  administrative  body  should  be  able  to  establish  policies. 

Senator  Mathias.  Do  you  believe  that  the  FEA  has  taken  this 
advisory  role  and  converted  it  into  an  executory  role  ? 

Mr.  Rosenberg.  That  is  right.  They  have  taken  it,  and  I  do  not 
believe  that  because  the  act,  as  I  understand  it,  has  given  them  the 
right  of  authority  to  do  that.  They  have  taken  it  away  from  the 
Congress. 

Senator  Mathias.  That  is  another  one  of  the  implied  sections  we 
heard  discussed  earlier  this  morning. 

Mr.  Rosenberg.  That  is  right. 

Senator  jMatiii.\s.  If  we  follow  this  to  the  next  stage  which  you  en- 
vision, there  would  be  some  advice  to  the  Congress.  Congress  would 
act,  and  grant  FEA  adequate  power  to  bring  about  conservation  to 
lower  consumer  demand.  Would  that  necessarily  increase  or  decrease 
competition  ? 

Mr.  Rosenberg.  I  think  that  the  basic  rules  of  allocation  still  are 
in  effect,  such  as  limitations  on  the  quality  of  gas,  on  the  quantities 
of  gasoline  sold  to  service  stations.  These  are  not  presently  reducing 
sales  at  the  current  time.  Because  the  total  available  supply  is  greater 
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than  tlie  present  demand,  I  believe  that  this  be  done  by  reducing  de- 
mand while  maintaining  competition  to  fill  this  reduced  demand. 

Senator  Mathias.  I  believe  you  said  at  the  present  time,  supply 
is  greater  than  demand. 

Mr.  Rosenberg.  That  is  correct,  to  the  best  of  my  knowledge,  as  the 
records  show  us. 

Senator  Mathias.  If  you  depress  demand  and  achieve  additional 
conservation,  what  will  be  the  effect  on  competition?  In  a  normal 
situation,  you  have  more  and  more  competition  for  a  smaller  and 
sm.a Her  market. 

Mr.  Rosenberg.  Yes;  I  believe  that  is  right. 
Senator  Mathias.  This  is  where  the  administrative  actions  of  the 
agency  are  going  to  be  absolutely  critical  to  the  survival  of  the  vari- 
ous segments  of  the  industry.  Is  that  not  right  ? 
Mr.  Rosenberg.  I  think  that  is  right. 

Senator  Mathias.  What  they  do  may  well  dictate  the  survival  of 
a  segment  of  the  industry — between  the  independents  and  the  majors, 
as  one  example. 

Mr.  Rosenberg.  That  is  correct,  and  that  relates  to  how  supply  is 
administered,  which  of  course  is  a  difficult  problem.  The  independ- 
ent segment,  marketing  segment,  has  been  supplied  by  the  independ- 
ent refiner  over  the  years,  and  competitively  speaking,  I  believe  they 
have  been  able  to  hold  their  heads  up.  It  is  critical;  I  do  not  loiow 
how  it  can  be  done  other  than  allowing  competitive  factors  to  take 
place  in  the  marketplace. 

Senator  Mathias.  We  have  a  situation  now  where  consumer  demand 
is  down  in  relation  to  supply.  If  there  were  an  embargo,  if  the  situa- 
tion were  reversed,  could  you  reduce  demand  by  conservation  to  a  point 
where  an  allocation  system  would  be  manageable? 

IMr.  Rosenberg.  Due  to  the  conservation  factors  having  taken  place, 
the  necessity  of  an  allocation  program  would  not  be  necessary  be- 
cause a  reduction  of  consumption  has  already  taken  place. 

Senator  Mathias.  Assuming  that  if  they  were  in  balance,  the  re- 
duction of  consumption  offsets  the  loss  of  imported  crude  end  product 
which  would  result  from  an  embargo. 
At  that  point  you  would  not  need  an  allocation? 
JVIr.  Rosenberg.  That  is  right. 

Senator  Mathias.  If  your  conservation  program  did  not  equal  what 
you  would  lose  as  a  result  of  an  embargo,  would  an  allocation  system 
then  be  manageable?  We  are  o]:)viously  dealing  v.'ith  less  stress  than 
we  were  a  year  ago  when  we  had  all  the  problems. 

Mr.  Rosenberg.  It  is  strictly  my  opinion,  I  think  an  allocation  pro- 
gram would  be  manageable  if,  as  you  say,  I  think  that  the  consump- 
tion had  been  brought  into  some  reasonable  bounds  at  that  time. 

I  think  the  factors  would  take  care  of  the  situation,  assuming  that 
competitive  conditions  were  allowed  to  act  as  they  should  in  times  of 
the  situation. 

Senator  Mathias.  Let  me  turn  to  the  subject  of  the  third  regula- 
tion that  you  cited  as  being  an  abuse  of  the  powers  delegated  by  the 
Congress.  That  regulation  authorizes  the  increase  of  up  to  3  cents  per 
gallon  of  the  retail  price  of  gasoline  because  of  an  increased  operating 
cost,  subsequent  to  May  15,  1973.  You  indicate  that  3  cents  is  more 
than  adequate — in  fact,  excessive — for  the  multipump  service  stations. 
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What,  in  fact,  do  you  think  has  been  added  for  the  company  owned 
and  operated  stations  as  opposed  to  the  lessee-dealer  stations  ? 

In  otlier  words,  does  this  frive  a  competitive  advantage  to  one  branch 
of  the  industry  as  opposed  to  the  other  ^ 

]Mr.  Rosenberg.  That  is  right. 

Senator  Matiiias.  It  becomes  Government  interference  in  the 
mai-ketplace? 

Mr.  Rosenberg.  On  the  company  operated.  "We  feel  that  the  com- 
pany operated  stations'  prices  are  usually  set  at  a  level  that  is  equiv- 
alent to  one-half  cent  per  gallon  less  increase.  There  are  a  few  very 
small  stations  where  costs  are  such  that  higher  prices  are  charged. 
This  3  cents,  as  it  applies  in  the  marketplace,  a  3-percent  greater 
margin  tliat  was  granted  by  the  FEA  back  in  early  1971.  It  is  3  cents 
in  addition  to  the  normal  margin  at  that  time. 

I  feel  that  the  3  cents,  as  I  state  here,  is  more  than  suflicient  to  cover 
the  costs,  the  added  costs,  over  that  period.  In  a  case  such  as  ours,  we 
have  multipump  stations  doing  very  high  volumes.  The  3  cents  is  not 
any  fair  acld-on  to  the  margin  inasmuch  as  it  gives  the  dealer — now 
I  am  speaking  about  the  dealer — an  added  maigin  Avhich  he  intends 
to  add  to  his  price  at  the  pump,  which  in  essence  is  allowing  him 
to  make  more  money  and  take  the  money  out  of  the  consumer's 
pocket  book. 

The  margin.  I  feel,  if  you  talking  about  the  3-cent  additional 
margin  now,  should  be  either  scaled  down  or  reduced  entirely  at  sta- 
tions that  pump,  let's  say,  in  excess  of  100,000  gallons  a  month.  Up  to 
100.000  gallons  a  month  maybe  there  ought  to  be  some  graduated 
scale  down  to  the  normal  margin  that  was  in  effect. 

Senator  Matiiias.  The  ability  to  absorb  overhead  is  governed  by  the 
volr.me  that  they  are  doing. 

Mr.  Rosenberg.  That  is  right,  and  to  pump  another  20,  50,  100 
percent  gallons  per  month.  I  am  talking  only  about  a  gasoline  outlet 
rather  than  the  full  service  outlet.  You  are  not  adding  that  much  more 
overhead.  You  absorb  a  little  more  electricity,  more  utilities,  not  that 
much  in  the  wav  of  help. 

Senator  Matiiias.  In  fact,  FEA,  in  administering  the  act  of  Con- 
o-ress,  has  not  really  taken  into  account  the  actual  conditions  of  the 
marketplace. 

Mr.  Rosenberg.  That  is  right.  The  dealers  do  a  considerable  volume. 
We  have  many  gas  stations  doing  a  considerable  volume.  The  dealers 
in  those  cases  are  taking  money  out  of  the  consumer's  pocket.  The 
company  operated  stations,  on  the  contrary  to  the  company  operated 
stations,  can  be  administered  more  directly  by  the  company  and  can 
sell  at  a  lower  price,  using  this  3  cents  as  a  guide,  the  3  cents  addi- 
tional, can  sell  at  a  lower  price,  and  therefore,  the  consumer  is  helped 
by  the  lower  price.  We  are  not  talking  about  selling  more  gasoline  as 
the  total  sales  volume.  What  we  would  like  again  is  this  competitive 
factor.  We  feel  that  we  ought  to  have  our  share,  and  maybe  a  little 
larger  share  if  we  can  be  more  competitive,  than  the  guy  down  the 
street. 

Senator  Mathias.  I  have  one  final  question  regarding  the  way 
FEA  moves  into  the  marketplace  and  affects  the  whole  competitive 
structure  of  the  industry. 
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What  about  an  application  for  a  new  station?  When  allocations 
are  soutrht  for  a  new  station,  what  comment  is  asked  by  competitors  'i 
What  effect  does  this  have  on  competition,  on  business  ? 

Mr.  Rosenberg.  FEA  has  put  out  some  rules  and  regulations  asking 
competition  in  a  given  area  whether  or  not  they  want  a  new  brand  to 
come  into  the  area.  If  they  agree  that  maybe  a  new  brand  or  a  new 
type  station  ought  to  be  there,  then  they  are  asked  whether  or  not  an 
allocation  ought  to  be  granted  to  their  man.  If  so,  how  much  ? 

Our  objection  is  not  to  the  fact  that  the  request  has  been  made  be- 
cause in  most  situations  like  this  you  have  to  go  through  various 
zoning  and  permit  boards,  so  you  have  to  do  this  kind  of  thing  any- 
way. Again,  for  competitive  reasons,  this  particular  regulation  seems 
to  be  extraneous  under  the  current  climate  of,  hopefully,  competitive 
marketing. 

Senator  Mathias.  In  this  case,  you  are  saying  that  the  information 
you  would  be  compelled  to  disclose  in  proposing  a  new  station  could 
work  to  your  disadvantage  if  the  allocation  were  granted? 

INIr.  Rosenberg.  It  could  work  to  our  disadvantage  on  an  allocation 
basis  at  times  or  in  situations  where  there  was  a  cutback  period. 
Otherwise  then  if  the  station  did  exist  and  the  allocation  was  on  a 
low  basis,  there  is  room  for  the  availability  or  ability  to  sell  addi- 
tional gasoline  other  than  the  allocated  quantity  to  avert  an  excess  in 
volumes  in  the  period  that  we  find  ourselves  now.  In  a  period  of  an 
embargo,  a  cutback,  or  allocation  to  stations  throughout  the  whole 
area  where  you  have  to  allocate  throughout,  it  would  be  detrimental 
to  that  particular  facility. 

Senator  Mathias.  Do  you  know  on  what  basis  FEA  makes  deci- 
sions in  this  kind  of  application  ? 

Mr.  Rosenberg.  Xo,  I  really  do  not.  It  is  very  troublesome  to  us,  not 
only  in  this  particular  type  of  situation  but  generally.  FEA,  as  we 
have  heard,  has  an  awful  lot  of  paperwork  they  have  to  handle,  an 
aw^ful  lot  of  red  tape  and  procedures  and  queries  on  denials  on  applica- 
tions and  so  on  and  so  forth.  We  do  not  know  how  it  functions.  We 
supply  all  the  information  that  we  are  requesting.  We  get  an  answer 
out  of  the  air  in  many  cases.  Usually,  most  usually,  the  allocation  that 
we  request  is  not  granted.  It  is  a  lesser  figure.  We  have  appealed.  In 
some  instances  we  have  gotten  a  little  bit  of  relief.  How  they  arrive  at 
it,  we  do  not  have  the  slightest  idea. 

Along  that  line  also,  Mr.  Chairman,  I  would  like  to  mention  that 
the  FEA  many  times  comes  up  with  notices  of  probable  violations  to 
us  which,  again,  are  very,  very  troublesome  to  us.  We  hear  from  them 
quite  often  now,  unfortunately,  and  we  do  not  know  how  they  arrive 
at  the  accusations  they  make  in  their  notices.  We  have  no  indication 
that  the}'  are  studying  a  particular  area. 

Senator  Mathias.  They  do  not  identify  this  as  a  result  of  staff  in- 
formation or  as  a  result  of  complaints  by  consumers? 

Mr.  Rosenberg.  Maybe  I  ought  to  turn  this  over  to  Mr.  McDaniel. 
He  may  have  a  point  of  view  on  this  and  could  answer. 

Mv.  ]McDaniel.  Well,  without  getting  into  any  specific  point,  in  a 
notice  of  probable  violation  they  will  say  FEA  has  information  which 
leads  it  to  believe  that  you  are  violating  section  so  and  so.  There  is  no 
statement  of  the  evidentiary  basis  for  the  claim.  It  is  like  purxhing 
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ajrainst  a  feather  pillow.  You  have  to  sort  of  guess,  what  do  they  say 
that  we  have  done  that  they  feel  adds  up  to  a  violation  of  this  section. 
And  it  becomes  really  extremely  difficult  to  prepare  any  sort  of 
response. 

Senator  Matiiias.  It  becomes  a  cat  and  mouse  game  in  deciding  just 
whei-e  you  are. 

]Mr.  EosEXBERG.  That  is  absolutely  right.  You  just  cannot  put  your 
finger  on  it.  We  go  back  to  them  and  we  say,  what  is  the  specific  in- 
stance of  No.  3  on  your  letter,  or  No.  7,  or  whatever  it  might  be,  and 
they  come  back  with  another  letter  saying,  this  is  the  way  it  is  and  we 
have  taken  exception  to  these  notices  in  almost  every  case.  I  believe  I 
am  correct  in  that.  And  we  just  have  to  struggle  it  out  with  them. 

I  just  hope  that  it  is  not  a  situation  that  FEA  is  particularly  agi- 
tated with  one  of  its  constituents,  so  to  speak,  for  having  taken 
exception. 

Senator  ]\Iathias.  As  I  said  earlier  to  the  representatives  of  the 
American  Bar  Association,  this  is  good  for  the  lawyers,  but  in  the 
long  run  it  is  not  very  good  for  consumers.  It  increases  the  cost  of 
doing  business. 

Mr.  RosEXBERG.  Absolutely,  and  industry  has  to  recoup  those  costs 
somehow,  some  way. 

Senator  Matiiias.  Certainly  it  is  a  part  of  the  cost  of  doing  business, 
and  it  ultimately  ends  up  as  a  bill  for  the  consumer. 

Mr.  EosEXBERG.  That  is  right. 

Senator  Matiiias.  We  are  very  grateful  to  you  for  responding  to 
the  invitation  of  the  committee  to  be  here  this  morning.  We  ap- 
preciate your  response  to  questions,  as  well  as  your  initial  statement. 

[Mr.  Rosenberg's  prepared  statement  follows :] 

Prepared  Statement  of  Henry  A.  Rosenberg,  Jr. 

My  name  is  Henry  A.  Rosenberg,  Jr.  I  am  the  Chairman  of  the  Board  and  Chief 
Executive  Officer  of  Crown  Central  Petroleum  Corporation,  which  is  a  small  in- 
dependent refiner,  as  defined  in  the  Emergency  Petroleum  Allocation  Act  of  1973, 
with  headquarters  in  Baltimore,  Maryland,  and  a  refinery  near  Houston,  Texas. 
Crown  is  oriented  to  the  production  and  marketing  of  gasoline  through  a  rela- 
tively small  number  of  high-volume  service  stations  with  sales  in  Maryland, 
Virginia,  New  York,  New  Jersey  and  North  and  South  Carolina  and,  to  a  lesser 
extent,  other  Mid-Atlantic  and  Southeastern  states  and  other  areas.  Most  of  the 
service  stations  are  operated  by  lessee-dealers,  although  some  are  company 
operated. 

The  limited  amount  of  time  available  for  testimony  precludes  a  full  considera- 
tion of  all  areas  in  which  Crown  beli^jves  that  the  Federal  Energy  Administration 
has  used  the  reguhitory  powers  delegated  to  it  under  the  Emergency  Petroleum 
Allocation  Act  of  1973  for  extraneous  purposes  instead  of  carrying  out  the  intent 
of  the  Congress,  and  accordingly  I  am  going  to  limit  my  statement  to  the  area  of 
gasoline  marketing,  where  I  believe  the  actions  by  the  FEA  have  had  the  greatest 
promptly  correctible  adverse  effect  on  the  public  in  subversion  of  Congressionally 
expressed  purposes.  While  I  will  use  data  with  respect  to  Crown  and  the  service 
stations  selling  gasoline  produced  by  it,  this  is  simply  because  this  data  is  avail- 
able to  nie,  and  I  believe  that  what  I  am  about  to  say  is  generally  applicable  to 
the  industry  as  a  whole. 

I  would  like  initially  to  mention  briefly  the  background  facts  which  lead  to  the 
enactment  of  the  Emergency  Petroleum  Allocation  Act.  Throughout  1973  there 
were  progressively  increasing  shortages  in  petroleum  products  compared  to  de- 
mand, with  consequent  price  escalation,  and  a  progressively  increasing  inability 
of  the  independent  segments  of  the  industry  to  secure  crude  oil  and  products  at 
fair  prices.  While  these  conditions  reflected  underlying  factors,  such  as  encour- 


72 

agement  of  use  of  scarce  petroleum  where  other  more  available  energy  sources 
could  liave  been  utilized  and  fuihire»s  to  encourage  increased  production  of  raw 
materials  and  tinLshed  products,  the  Emergency  Petroleum  Allocation  Act  was 
intended  to  cope  only  with  tlie  immediate  problems  and  not  with  the  long  term 
problems.  This  is  evidenced  not  only  by  its  limited  life — it  was  originally  sched- 
uled to  expire  on  February  28,  1975 — but  also  by  the  statement  in  Section  2(b) 
of  the  Act  that  tlie  purpo.se  of  the  act  was  to  grant  to  tlie  President  ".specific 
temporary  authority  to  deal  with  .shortages  of  crude  oil,  residual  fuel  oil,  and 
refined  petroleum  products  or  di.sh)cations  in  their  national  distribution  sys- 
tem *  *  *  for  the  purpose  of  minimizing  the  adver.se  effects  of  such  shortages  or 
dislocations  on  the  American  people  and  the  domestic  economy." 

The  Act  directed  the  President  to  promulgate  very  promptly  regulations  pro- 
viding for  the  mandatory  allocation  of  crude  oil,  residual  fuel  oil  and  petroleum 
products  and  for  ceiling  prices,  with  a  quite  detailed  statement  of  the  particular 
needs  to  be  served  by  the  regulations.  It  is  most  significant  that  in  describing 
these  need.s  no  mention  whatsoever  was  made  of  conservation  and  that  the  only 
needs  which  were  described  as  priority  needs  were  the  restoration  and  fostering 
of  competition  throughout  the  petroleum  industry  and  the  preservation  of  the 
competitive  viability  of  the  independent  segments  of  the  petroleum  industry. 

As  I  previously  mentioned,  Crown  is  a  small  independent  refiner  which  i.s 
oriented  to  the  sale  of  gasoline  through  a  relatively  small  number  of  high-volume 
service  stations.  Crown  discovered  in  years  gone  by  that  it  could  not  successfully 
compete  with  the  major  integrated  companies  by  simply  copying  their  marlvering 
approach  of  selling  gasoline  through  many  small-volume  conventional  service 
stations,  and  in  the  late  1960's  it  adopted  a  new  concept  of  selling  gasoline 
through  large  "multi-pump"  stations  which  would  concentrate  on  selling  ga.soline 
only.  A  basic  premise  of  this  concept  was  that  if  the  reductions  in  operating 
costs  per  gallon  resulting  from  the  greater  efficiencies  of  these  stations  were 
passed  on  to  the  motorists,  the  lower  prices  would  lead  to  increased  volumes 
which  would  cause  further  reductions  in  both  operating  costs  per  gallon  Jind 
needed  margin  of  profit  which  could  also  be  passed  on  to  the  motorists  in  the 
form  of  price  reductions. 

This  concept  proved  to  be  extremely  successful,  with  the  consequence  that 
volumes  of  gasoline  sold  through  the  stations  steadily  increased  and  a  lessee- 
dealer  could  make  profits  of  up  to  ?30,000  and  more  per  year  while  passing  on 
,savings  to  motorists  of  as  much  as  5(J  per  gallon.  While  some  of  this  incrv?ased 
volume  may  have  reflected  an  increase  in  total  gasoline  consumption,  most  of  it 
rellected  shifts  by  motorists  from  relatively  high-priced  major  outlets  to  the 
lower-priced  Crown  stations,  and  represented  exactly  the  sort  of  compeiition 
which  the  Emergency  Petroleum  Allocation  Act  intended  to  foster  and  restore. 

Unfortunately,  the  Regulations  as  promulgated,  administered  and  interpreted 
by  the  Federal  Energy  Administration  have  had  the  effect  of  eliminating  this 
type  of  competition  and  of  encouraging  unnecessarily  high  prices  and  reduced 
volumes  at  the  expense  of  the  public.  This  undesirable  result  flovvs  from  a 
combination  of : 

(1)  A  regulation — 10  CFR  Section  211.13 — which  gives  the  lessee-dealer 
an  allocation  of  gasoline — that  is,  a  right  to  buy — which  reflects  to  a  very 
substantial  extent  increases  in  sales  volume  during  1973  as  compared  to 
1972 ; 

(2)  A  regulation — 10  CFR  Section  212.103 — which  prohibits  any  increase 
in  the  lessee-dealer's  obligation  to  sell  gasoline  to  a  level  above  that  which 
prevailed  under  the  lease  provisions  in  effect  on  May  15, 1973  ;  and 

(3)  A  regulation — 10  CRF  Section  212.93 — v,-hich  authorizes  increases  of 
up  to  S4  per  g.iUon  in  the  retail  price  of  gasoline,  in  addition  to  all  other 
permitted  increase.^,  on  account  of  increases  in  operating  costs  per  gallon 
subsequent  to  May  15,  1973  which  were  caused  by  a  combination  of  increases 
because  of  inflation  and  reduction  in  volumes  because  of  reductions  in  availa- 
ble supply. 

As  I  just  indicated,  the  Crown  multi-pump  concept  proved  to  be  very  successful 
and  the  volume  of  sales  at  the  stations  increased  very  rapidly,  with  the  result  that 
nearly  all  of  the  stations  which  were  in  operation  in  May,  1973  became  entitled 
to  allocations  which  were  greater  than  the  quantities  actually  sold  in  May,  1973. 
AATiile  the  quantities  which  could  be  actually  delivered  pursuant  to  these  alloca- 
tions hnd  to  be  reduced  pr-o  rata  whenever  Crown's  available  supplies  were  insuf- 
ficient to  meet  all  allocations,  in  many  instances  Crown  continued  to  be  able  to 
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supply  the  stations  with  quantities  equal  to  or  only  slightly  less  than  the  quanti- 
ties which  had  been  sold  in  May,  1973.  Even  in  those  cases  where  the  station 
could  not  be  supplied  with  as  much  gasoline  as  in  May,  1973  there  were  sub- 
stantial reductions  in  operating  costs  because  of  temporary  closings  on  Sundays 
and  temporary  reductions  in  hours  of  operation,  and  it  is  Crown's  belief  that  there 
was  very  little,  if  any,  increase  in  operating  costs  per  gallon  at  the  multipump 
stations,  it  was  not  necessarily  true  at  conventional  service  stations  where  vol- 
umes had  not  been  growing  and  where  in  many  cases  the  stations  had  been  closed 
on  Sundays  and  at  night  and  increases  in  ceiling  prices  were  quite  likely  neces- 
sary to  enable  the  dealer  to  maintain  a  minimum  income. 

Although  the  agreements  between  Crown  and  the  lessee-dealers  provide  that 
the  agreements  may  be  terminated  if  there  is  a  failure  to  purchase  minimum 
quantities,  these  minimum  quantities  are,  in  practically  all  instances,  very  much 
less  than  the  allocations.  This  discrepancy  arises  from  the  fact  that  fairness 
dictated  that  the  initially  established  minimum  quantities  be  based  on  a  reason- 
able estimate  of  what  could  be  sold,  as  determined  from  a  review  of  historical 
volumes  without  regard  to  possible  future  growth,  and  that  subsequent  increases 
because  of  growth  be  limited  to  the  minimum  established  amount  of  growth. 
FEA  has  treated  the  second  regulation  which  I  previously  mentioned  as  prohibit- 
ing any  increases  in  minimum  quantities  in  reflection  of  actual  sales  volumes 
under  these  contractual  provisions  above  the  levels  which  were  actually  in  effect 
under  the  contracts  on  May  15,  1973.  FEA  has  taken  this  position  because  of  its 
belief  that  the  purposes  of  the  Congress  to  foster  and  restore  competition  and  to 
encourage  economic  efficiency  should  be  subordinate  to  the  policy  of  the  FEA  to 
reduce  quantities.  I  would  like  at  this  point  to  quote  the  actual  language  used  by 
the  FEA  in  its  order,  which  is  now  being  appealed  to  the  courts,  directing  Crown 
not  to  enforce  any  increases  in  minimum  gallonage  requirements. 

"Increasing  the  minimum  gallonage  requirement  of  its  franchised  retailers, 
subject  to  immediate  lease  cancellation,  contravenes  the  underlying  purpose  and 
intent  of  the  FEA  and  all  Acts  and  Regulations  concerning  energy.  The  FEA 
admits  that  some  of  the  goals  of  the  Emergency  Petroleum  Allocation  Act  of  1973 
are  as  follows:  1)  Preserving  an  economic  and  competitive  petroleum  industry 
including  preservation  of  the  competitive  viability  of  independent  refiners,  small 
refiners,  nonbranded  marketers,  and  branded  independent  marketers;  2)  equita- 
ble distribution  of  refined  petroleum  products  at  equitable  prices;  3)  economic 
efficiency  and  4)  minimization  of  economic  distorters,  inflexibility,  and  unneces- 
sary interference  with  the  market  mechanisms.  However,  the  FEA  contends  that 
the  above  mentioned  goals  are  only  secondary  to  the  primary  and  most  relevant 
policy  of  the  FEA  and  the  Regulations  promulgated  by  it  which  is  conservation. 
By  forcing  retailers  to  sell  covered  products  at  a  level  above  that  which  was  in 
effect  on  May  15,  1973,  is  contrary  to  the  conservation  policy  and  intent  of  the 
FEA  Regulations,  and  thus  is  unreasonably  inconsistent  with  the  standards  and 
goals  of  the  FEA  and  the  Energy  Petroleum  Allocation  Act  of  1973." 

It  is  Crown's  belief  that  this  is  a  very  clear  example  of  an  objectionable  deci- 
sion by  an  administrative  agency  to  substitute  its  views  of  what  is  best  for  the 
common  good  for  Congress'  views. 

There  is  absolutely  no  reason  to  believe  that  when  Congress  enacted  the  Emer- 
gency Petroleum  Allocation  Act  and  directed  that  gasoline  be  made  available 
to  independent  segments  of  the  industry  it  had  any  intention  other  than  to  en- 
able the  independents  to  resume  competition  with  the  majors  for  the  public  bene- 
fit. In  particular,  there  is  no  reason  to  believe  that  Congress  intended  that  an 
allocation  during  a  period  of  short  supply  could  be  utilized  to  make  greater 
profits  than  could  be  made  if  the  shortage  had  not  developed.  Yet  this  is  exactly 
what  has  resulted  from  these  actions  by  FEA. 

Early  this  year  Crown  prepared  a  detailed  analysis  of  the  123  multi-pump 
stations  which  were  in  operation  in  both  May,  1973  and  .January,  1975  in  response 
to  a  request  for  FEA  for  comments  in  respect  of  the  3<^  per  gallon  permitted  in- 
crease in  ceiling  prices.  A  copy  of  this  analysis  and  submittal  to  FEA  is  filed 
herewith  as  Exhibit  I  to  my  testimony.  As  is  pointed  out  in  this  submission, 
although  total  sales  in  January,  1975  for  the  entire  group  were  almost  exactly 
equal  to  total  allocation.s.  which,  as  I  previously  stated,  reflect  the  growth 
which  had  resulted  from  the  pass-through  of  the  savings  inherent  in  the  multi- 
pump  concept  of  high-volume  and  low  per  gallon  margin  of  profit,  this  equality 
is  made  up  out  of  substantial  increases  in  volumes  at  those  stations  where  prices 
have  been  kept  as  low  as  possible  and  decreases  in  volumes  at  those  stations 
where  the  prices  have  been  unnecessarily  increased. 
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This  action  of  tlie  FEA  in  promulgating  and  administering  regulations  in  a 
way  which  is  contrary  to  the  Congressional  purpose  produces  both  an  immediate 
injury  to  the  public  at  the  present  time  when  there  is  a  reasonable  balance  be- 
tween available  supplies  and  effective  demand  and  a  prospective  injury  to  the 
public  in  the  event  that  supplies  should  again  fall  short  of  then  current  demand. 
Although  Crown  is  only  a  small  refiner  with  a  very  small  share  of  the  total 
gasoline  market,  it  has  marketed  as  much  as  800,000  gallons  per  day  of  gasoline 
through  the  multi-pump  stations.  If  this  gasoline  is  sold  at  as  little  as  1<}  per 
gallon  higher  than  is  necessary  to  recover  costs  and  make  reasonable  profits,  the 
public  is  injured  to  the  extent  of  a  quarter  of  a  million  dollars  per  month.  While 
this  may  seem  to  be  quite  small,  an  unnecessary  price  increase  of  1<^  per  gallon 
over  all  of  the  gasoline  sold  in  this  country  would  involve  much  larger  sums 
amounting  to  hundreds  of  millions  of  dollars  per  year.  Of  perhaps  equal  impor- 
tance is  the  fact  that  a  dealer  who  has  elected  to  compete  vigorously  is  very 
vulnerable  to  injury  if  shortages  again  occur  while  the  dealer  who  has  elected 
not  to  compete  is  protected  against  having  to  reduce  his  volume  of  sales  in  times 
of  shortage.  This  undesirable  result  flows  from  the  fact  that  in  times  of  short- 
ages all  dealers  are  entitled  to  buy  in  proportion  to  their  allocations  so  that 
if  Crown  were  required  to  allocate  on  a  90%  basis,  a  dealer  who  had  been  selling 
20%  more  than  his  allocation  would  have  to  cut  back  from  120%,  to  90%,  while 
a  dealer  who  had  been  overpricing  and  selling  only  90%  of  his  allocation  would 
not  have  to  cut  back  at  all. 

'  I  would  like  to  say  in  conclusion  that  I  think  it  is  most  important  that  the 
Congress  insist  that  the  FEA  promulgate  and  administer  regulations  in  a  way 
which  will  carry  out  the  Congressional  purpose  rather  than  some  entirely  differ- 
ent purpose  of  the  administrative  agency.  In  particular,  I  think  that  Congress 
should  insist  that  the  FEA  cease  trying  to  reduce  consumption  by  discouraging 
competition  and  encouraging  lack  of  competition.  I  do  not  think  that  this  is  the 
proper  place  to  discuss  whether  or  not  it  is  desirable  to  reduce  the  consumption 
of  gasoline  or  if  it  is  desirable,  how  much  the  reduction  should  be.  However, 
I  do  believe  that  it  is  the  proper  place  to  discuss  the  subversion  of  a  statute 
which  was  adopted  for  the  purpose  of  fostering  and  restoring  competition  and 
of  increasing  efliciency  into  a  device  for  reducing  consumption  by  the  elimina- 
tion of  competition. 

Thank  you  very  much  for  your  attention. 


Exhibit  I 

Ckown  Central  Petroleum  Corp., 

Baltimore,  Md.,  March  21, 1975. 
Re  Mandatory  Petroleum  Price  Regulations  : 

Retail  Gasoline  Markup 
Executive  Communications, 
Federal  Energy  Administration,  Box  CE,  Washington,  D.C. 

Gentlemen  :  In  response  to  the  invitation  to  submit  written  comments  on  the 
proposed  review  of  the  markup  on  retail  sales  of  gasoline  to  reflect  increased 
non-product  costs  (FEA  Notice  issued  February  20.  197.");  40  F.R.  8109).  fifteen 
cf)pies  of  the  Comments  of  Crown  Central  Petroleum  Corporation  are  enclosed 
herewith. 

The  Comments  contain  an  analysis  of  statistical  data  covering  all  multi-pump 
service  stations  through  which  Crown  Central  markets  gasoline.  This  analysis 
clearly  demonstrates  that  in  many  ins*-ances  no  increase  in  margins  above  those 
in  effect  on  May  15,  1973.  or  at  the  most,  a  very  modest  increase,  is  necessary  to 
recoup  increased  non-product  costs,  and  that  the  Regulations  as  they  now  exist 
enable  some  dealers  to  charge  prices  much  higher  than  necessary  to  recoup 
increased  costs  and  thereby  make  an  unreasonable  profit. 

The  Comments  recognize  that  Crown  Central's  service  stations  were  designed 
for  the  efficient  marketing  of  gasoline  in  greater  volume  per  station.  \Aith  con- 
sequent lower  unit  costs  than  at  conventional  service  stations  and  that  operators 
of  conventional  outlets  may  well  need  larger  increases  in  margins  above  May, 
1973  levels.  They  also  recognize  the  administrative  difficulties  in  trying  to  limit 
permitted  increases  on  a  station-by-station  basis,  and  conclude  with  a  recom- 
mendation that  the  permitted  increase  he  at  a  level  adequate  to  provide  for  all 
stations  with  concurrent  changes  in  other  parts  of  the  Regulations  which  would 
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encourage  competition  and  a  pass-througli  to  the  consumer  of  savings  in  marlcet- 
ing  costs  by  those  operators  who  are  able  to  recoup  increased  costs  through 
increased  vohimes. 

Very  truly  yours, 

William  R.  Snyder, 
Manager,  Corporate  Administration. 
Enclosures. 

Mandatory  Petroleum  Price  Regulations  :   Retail  Gasoline  Markup — 
Comments  of  Crown  Central  Petroleum  Corporation 

The  following  comments  are  submitted  by  Crown  Central  Petroleum  Corpora- 
tion ( "Crown  Central"' )  pursuant  to  the  notice  of  proposed  rulemaking  published 
in  the  Federal  Register  of  J>bruary  25,  1975.  Vol.  40,  No.  38. 

Crown  Central  is  a  small,  independent  refiner  as  defined  in  the  Regulations.  Its 
refinery  is  located  in  Houston,  Texas,  and  it  markets  gasoline  primarily  in  Xew 
York,  New  Jersey,  Maryland.  Virginia,  North  and  South  Carolina,  Georgia. 
Alabama  and  Texas.  A  .substantial  part  of  its  production  of  gasoline  is  sold  to 
branded  independent  dealers,  and  other  substantial  parts  are  sold  to  jobbers, 
distributors  and  unbranded  independent  dealers.  Since  October,  1974,  its  alloca- 
tion for  gasoline  has  been  in  excess  of  one  (1). 

Beginning  in  the  1960's  Crown  Central  determined  to  start  marketing  gasoline 
through  multi-pump  service  stations  which  would  sell  relatively  large  volumes 
in  comparison  to  conventional  service  stations.  These  stations  emphasized  the 
sale  of  gasoline  and  as  volumes  increa.sed  had  substantially  lower  costs  of  opera- 
tion per  gallon  which  in  turn  permitted  lower  prices  to  the  motorists.  These  sta- 
tions were  built  on  land  which  was  owned  or  leased  by  Crown  Central,  or  a 
subsidiary.  While  some  of  the  new  stations  were  operated  by  Crown  Central, 
most  were  leased  to  dealers.  Concurrently  with  the  building  of  the  multi-pump 
stations  Crown  Central  embarked  on  a  program  of  disposing  of  conventional 
.service  stations  which  were  not  suitable  for  rebuilding  and  conversion  to  a  multi- 
pump  operation. 

In  May,  1973  Crown  Central  owned  or  leased  123  service  stations  which  it  still 
owned  or  leased  and  which  were  still  in  operation  in  January,  1975.  104  of  these 
stations  were  leased  or  subleased  to  dealers  in  both  May.  1973  and  January. 
1975,  and  19  of  them  were  company-operated  in  one  or  both  such  months.  While 
the  majority  of  these  stations  were  of  the  multi-pump  type  there  were  still  a 
number  of  conventional  service  stations.  The  volumes  of  gasoline  .sold  by  many 
of  these  stations,  and  particularly  by  the  newly  erected  multi-pump  stations, 
were  rapidly  increasing. 

There  are  attached  hereto  two  Schedule.?  showing  various  data  with  respect 
to  these  service  stations.  Schedule  I  lists  the  service  stations  in  descending  order 
in  accordance  with  volumes  sold  during  January,  1975.  Schetlule  II  lists  the 
service  stations  in  descending  order  in  accordance  with  volumes  sold  in  May, 
1973.  Each  Schedule  shows  with  respect  to  each  service  station  the  volume  of 
gasoline  sold  in  January,  1975  and  May,  1973 :  in  the  case  of  dealer-operated 
stations,  the  margins  on  regular  (first  figure)  and  premium  (second  figure)  on 
January  31,  1975  and  May  15.  1973^  and  the  FEA  allocation  for  January,  1975 
for  each  service  .station.  For  reference  purposes  each  station  is  identified  by  its 
place  on  both  Schedules,  as,  for  example  "I  l-II  3",  "I  2-II  2",  "I  3-II  1",'  etc. 

It  is  submitted  that  the  data  with  respect  to  these  service  stations  demon- 
strates that  there  is  no  need  of  increases  of  as  high  as  3<^/gallon  to  cover  in- 
creases in  non-product  costs,  that  those  stations  which  have  increased  their 
margins  by  more  than  .5<:/gallon  have  had  relative  decreases  in  volumes  and  that 
notwithstanding  such  relative  decreases  in  volume,  the  stations  which  have  bad 
relatively  high  increases  in  margins,  have  increased  their  total  net  margins  by 
amounts  substantially  in  excess  of  a  reasonable  allowance  for  increases  in  costs. 

As  is  apparent  from  an  examination  of  the  attached  Schedules,  in  most  c.a.ses 
of  stations  which  sold  as  much  as  100,000  gallons  in  May,  1973  the  dealers' 
margins  on  May  15,  1973  were  5.75</'/gallon  for  regular  and  G.25</gallon  for 
premium,  with  a  few  instances  of  slightly  higher  or  lower  margins.  In  thp  case  of 
those  .stations  which  sold  less  than  100,000  gallons  there  were  a  substantial  num- 
ber where  the  dealers'  margins  were  higher.  While  Crown  does  not  have  exact 
figures,  it  is  believed  that  these  margins  were  all  sub.stantially  lower  than 
margins  at  conventional  stations. 
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As  is  also  apparent  from  the  Schedules,  there  was  a  much  wider  variance  in 
margins  in  January,  1975.  Although  a  few  dealers  actually  had  lower  margins 
in  January,  1975  than  in  May,  1973,  most  dealers  increased  their  margins  on 
either  regular  or  premium  or  both. 

These  increases  ranged  from  quite  nominal  amounts  to  as  Mgh  as  3.5(J/gallon 
in  some  instances. 

As  previously  stated,  the  volumes  at  the  Crown  Central  stations  were  rapidly 
increasing.  This  growth  is  reflected  in  the  FEA  allocations,  which  in  the  case  of 
more  than  90%  of  the  stations  were  higher  than  May,  1973  volumes.  Total  alloca- 
tions for  January,  1975  were  approximately  25%  higher  than  total  volume  for 
May,  1973.  Total  volume  for  all  of  the  stations  in  January,  1975  was  about  .75% 
lower  than  total  allocations,  although  as  appears  from  the  Schedules  there  were 
significant  differences  between  station.s.  An  analysis  of  the  data  on  the  Schedules 
demonstrates  tiiat  there  is  a  high  degree  of  correlation  between  the  differences 
and  differences  in  increases  in  margins. 

In  January,  1975  there  were  a  total  of  eight  stations  which  .sold  in  excess  of 
300,0<)0  gallons.  Although  each  of  these  stations  sold  more  gasoline  in  January, 
1975  than  in  May,  1973,  four  of  the  five  stations  with  the  lowest  margins  had 
January,  1975  sales  which  were  more  than  50%  higher  than  May,  1973  sales  and 
two  of  them  had  sales  which  were  more  than  50%  in  excess  of  FEA  allocations, 
none  of  the  three  service  stations  which  had  the  highest  margins  increased  its 
sales  by  more  than  35%  over  May,  1973  or  by  more  than  10%  over  its  FEA  alloca- 
tion and  one  actually  sold  less  than  its  FEA  allocation. 

There  was  an  exactly  similar  pattern  with  respect  to  the  25  stations  which 
sold  between  200,000  and  300,000  gallons  in  January,  1975.  In  the  case  of  seven 
of  these  stations  the  January,  1975  gallonage  was  more  than  60%  in  excess  of 
May,  1973.  Four  of  these  consisted  of  stations  which  had  increased  their  margins 
by  !5(*/gallon  or  less,  while  three  consisted  of  stations  which  had  increased  either 
or  both  margins  by  a  greater  amount,  one  of  these  involved  a  station  which  did 
not  have  January,  1975  sales  equal  to  its  FEA  allocation.  Three  of  the  stations 
in  this  group  had  smaller  sales  volume  in  January,  1975  than  in  May,  1973.  The 
margins  at  these  stations  had  been  increased  by  from  1.5^/gallon  to  3.5«'/gallon. 
The  January,  1975  sales  of  14  stations  in  this  group  were  less  than  FEA  alloca- 
tions. The  margins  at  each  of  these  stations  had  been  increased  by  more  than 
.5(*/gallon. 

There  was  a  verv  similar  pattern  with  respect  to  the  48  stations  which  had 
sales  in  January,  i975  of  from  100.000  gallons  to  200.000  gallons.  38  of  these 
stations  had  higher  volumes  in  January,  1975,  than  in  May,  1973.  Seven  stations, 
including  three  that  were  company-operated,  more  than  doubled  their  volumes. 
Three  of  the  four  dealer-operated  stations  had  decreased  their  margins.  The 
apparent  increase  with  re.spect  to  the  remaining  dealer-operated  station  reflected 
a  severe  decrease  in  May,  1973  sales  when  the  station  was  being  rebuilt,  and  the 
sales  in  January,  1975  were  only  about  75%  of  the  FEA  allocation  which  had 
been  made  after  the  rebuilding. 

This  group  contains  eight  stations  which  decreased  margins  and  eight  more 
which  increased  margins  by  ,5('/gallon  or  less.  This  subgroup  of  16  stations  all 
had  higher  sales  in  January,  1975  than  in  May,  1973.  although  five  did  not  have 
January,  1975  sales  equal  to  their  FEA  allocations.  All  the  remaining  28  dealer- 
operated  stations  in  this  category  increased  margins  by  more  than  .5^/gallon. 
The  January,  1975  volumes  at  nine  of  the.se  stations  were  lower  than  the  May, 
1973  volumes,  and  in  the  ca.se  of  21  of  these  stations  the  January,  1975  volumes 
were  less  than  FEA  allocations. 

Es.sentially  the  same  pattern  appears  from  an  analysis  of  the  27  dealer-operated 
stations  which  had  a  volume  of  less  than  100.000  gallons  in  January.  1975.  At  14 
of  these  stations  margins  had  been  either  decreased  or  increased  by  not  more 
than  .5^/gallon.  January,  1975  sales  at  11  of  these  stations  were  higher  than 
Mav,  1973  sales  and  there  were  drops  at  only  three  stations.  Sales  at  five  stations 
were  above  FEA  allocations  and  below  in  the  case  of  the  other  nine.  The  pattern 
at  the  13  stations  where  margins  had  been  increased  by  more  than  .5(# /gallon  was 
almost  directly  opposite.  January.  1975  sales  at  11  of  these  stations  were  lower 
than  both  the  Mav,  1973  sales  and  the  FEA  allocations  and  only  one  of  the  two 
stations  which  in  January,  1975  sold  more  than  in  May,  1973  also  sold  more  than 
its  FEA  allocation.  „  ^    ,  ,     tt 

A  comparison  of  the  relative  ranking  of  the  service  stations  on  Schedule  li 
with  their  relative  ranking  on  Schedule  I  confirms  the  adverse  consequences  of 
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more  than  nominal  increases  in  margins.  There  were  a  total  of  42  stations  which 
either  decreased  margins  or  increased  them  by  less  than  .5(?/gallon.  Two  of  these 
stations  had  the  same  ranking  on  Schedule  I  as  on  Schedule  II,  25  had  a  higher 
ranking  on  Schedule  I  than  on  Schedule  II  and  only  15  had  a  lower  ranking  on 
Schedule  I  than  on  Schedule  II.  The  converse  was  true  in  the  case  of  the  62 
stations  which  increased  margins  on  either  or  both  grades  by  more  than  .5«^/ 
gallon.  Only  19  had  a  higher  ranking  on  Schedule  I  than  on  Schedule  II  and  43 
had  a  lower  ranking  on  Schedule  I  than  on  Schedule  II. 

Crown  Central  does  not  doubt  that  there  have  been  increases  in  costs  of  operat- 
ing service  stations  because  of  inflationary  factors.  Also,  it  does  not  doubt  that  in 
some  instances  there  may  be  additional  costs  associated  with  volume  increases. 
However,  its  experience  with  company-operated  stations,  as  well  as  cost  studies 
which  have  been  made  in  respect  of  dealer-operated  stations,  demonstrates  that 
although  larger  stations  with  a  greater  capacity  to  handle  large  volumes  normally 
have  higher  total  operating  costs  (although  not  necessarily  higher  per  unit  oper- 
ating costs)  than  smaller  stations  with  a  capacity  to  handle  only  lesser  volumes, 
increases  in  volumes  at  particular  stations  do  not  require  proportionate  increases 
in  operating  costs  other  than  rent  measured  by  gallonage  and  that  a  large  part  of 
the  net  margin  over  rent  is  avaihible  to  meet  inflationary  cost  increases.  The 
validity  of  this  conclusion  is  sup^ported  by  the  data  contained  in  tlie  Schedules, 
which  demonstrates  that  many  dealers,  who  were  presumably  making  a  reason- 
able proflt,  either  did  not  increase  their  margins  or  increased  them  by  .5^/gallon 
or  less. 

The  ba.sic  effects  of  increases  in  margins  as  compared  to  increases  in  volume 
may  be  illustrated  by  comparison  of  Stations  I  1 — II  3,  I  2 — II  2  and  I  3 — II  1. 
each  of  which  liad  very  similar  volumes  in  May,  1973  and  each  of  which  had 
the  same  margin  at  that  time  with  the  exception  of  Station  I  1 — II  3,  where  the 
margin  on  premium  was  .25iVgallcn  lower.  In  making  this  comparison  it  has 
been  assumed  that  premium  represented  33%  and  27%  of  total  volumes  at  each 
station  for  May,  1973  and  January,  1975.  which  were  the  generally  prevailing 
mixes,  and  net  total  margins  after  rent  have  been  compute<l  by  deducting  rent 
in  accordance  with  the  established  rent  schedule  of  .$3.875/month  for  the  fii'St 
300.000  gallons  and  1.50/gallon  for  any  excess.  The  following  table  shows  for 
each  station  the  net  total  margin  for  May,  1973  and  January,  1975  and  the 
amount  of  increase. 


Net  total  margin 

Station 

May  1973     January  1975 

Increase 

1-1  to  11-3     .  . 

$13,973.00        $24,722.70 

$10, 749. 70 

1-2  to  11-2 ... 

15,160.25         20,453.22 

5,292.97 

1-3  to  ll-l 

15,490.25         24,497.35 

9,  007. 10 

There  is  no  leason  to  assume  that  any  of  these  stations  was  more  subject 
to  inflationary  cost  increases  than  the  others.  There  is  also  no  reason  to  as- 
sume that  Station  I  3 — II  1  incurred  more  additional  costs  in  effecting  an  in- 
crease of  69.100  gallons  (20.6%  of.  May,  1973  volume)  than  Station  I  2— II  2 
did  in  effecting  an  increase  of  76,800  gallons  (23.3%  of  May,  1973  volume). 
Finally,  it  is  reasonable  to  assume  that  the  more  than  33%  increase  in  net  total 
margin  at  Station  I  2— II  2  was  adequate  to  cover  both  inflationary  cost  in- 
creases and  .such  additional  costs  as  may  have  been  incurred  in  increasing  vol- 
umes. It  is  submitted  that  the  reasonable  inference  is  that  the  o^ieration  of 
Section  212.93(b)  (i)  (ii)  has  enabled  the  dealer  operating  Station  I  3— II  1  to 
over-recoup  non-product  cost  increases  by  at  least  ,$4.700/raonth  (the  difference 
between  the  increase  in  total  net  margin  at  Station  I  3 — II  1  and  the  increase). 

Although  the  three  stations  compared  above  were  the  three  largest  stations 
in  both  periods,  and  accordingly  might  not  be  regarded  as  being  representative, 
comparisons  of  smaller  stations  lead  to  the  same  conclu.sions.  Stations  I  37 — 
IT  SO.  I  80—11  81  and  I  69—11  82  each  had  very  similar  volumes  of  under  100.- 
000  gallons  in  ]\Iay.  1973.  The  last  two  mentioned  stations  had  the  same  margins 
while  the  first  mentioned  station  had  a  slightly  higher  margin  for  regular  and 
a  .slis;htly  lower  margin  for  premium.  Station  I  37 — TI  80  decreased  its  margins 
for  both  regular  and  premimn  and  more  than  doubled  its  volume.  Station  I  89 — 
II  81  increa.sed  its  margin  for  regular  by  2.5^* /gallon  and  its  margin  for  premium 
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by  3('/gallou  and  had  a  slight  drop  in  volume.  Station  I  69 — II  82  increased  its 
margin  for  both  products  by  .50/gallon  and  increased  its  volume  by  35%.  The 
following  table  shows  for  each  of  these  stations  its  net  total  margin  for  May, 
19"<3  and  January,  19'(5  and  the  amount  of  the  increase. 


Net  total  margin 

Station 

May  1973     January  1975 

Increase 

1-37  to  11-80 

, $4,568.50          $8,818.18 

$4,  249. 68 
2  024  32 

l-69to  11-82 

4,310.65            6  334  97 

1-89  to  11-81. 

, 4,369.76           6,570.24 

2  300  48 

As  is  apparent  from  the  data  with  respect  to  these  stations,  Station  I  37- 
II  80  was  able  to  increase  its  total  net  margin  by  more  than  90%  notwithstand- 
ing decreases  in  its  margins  per  gallon  and  had  no  need  to  increase  its  margins 
so  as  to  recoup  increases  in  non-product  costs.  The  second  station  was  able  to 
increa.se  its  total  net  margin  by  almost  47%  through  the  combination  of  a  sub- 
stantial increase  in  gallonage  and  a  modest  increase  of  .5^/gallon  in  its  margin 
for  both  premium  and  regular.  Presumably,  its  increase  in  total  net  margin  was 
adequate  to  cover  both  inflationary  cost  increases  and  cost  increases  related  to 
the  increase  in  volume.  Station  I  80-11  81  had  an  increase  in  its  total  net  mar- 
gin of  more  tlian  50%  solely  by  reason  of  its  substantial  increases  in  its  margins 
for  both  premium  and  regular.  There  is  no  reason  to  assume  that  inflationary 
increases  in  costs  over  a  twenty  month  period  were  nearly  as  much  as  50%  and 
the  reasonable  inference  is  that  the  operator  of  this  station  enormously  over- 
recouped  such  inflationary  costs  as  were  incurred. 

It  is  respectfully  submitted  that  the  data  contained  in  the  attached  Schedules 
clearly  demonstrate  (1)  that  in  many  instances  no  increase  in  margins  or,  at 
the  most,  a  very  modest  increase  in  margins,  is  necessary  to  recoup  increases  in 
non-product  costs  and  (2)  the  existing  regulations  enable  some  dealers  to  charge 
prices  which  are  much  higher  than  necessary  to  recoup  increases  in  costs  and 
thereby  make  an  unreasonable  profit. 

On  the  other  hand,  Crown  Central  recognizes  that  these  Schedules  reflect  oper- 
ations at  service  stations  which,  for  the  most  part,  were  designed  for  the  efli- 
cient  marketing  of  gasoline  in  greater  volume  per  station  with  consequent  lower 
unit  costs  than  at  conventional  service  stations,  and  that  operators  of  conven- 
tional service  stations  may  well  be  faced  with  a  present  necessity  of  having  to 
be  able  to  increase  margins  above  May,  1973  levels  in  order  to  recoup  inflationary 
increa.ses  in  operating  costs  and  increases  in  unit  costs  as  a  consequence  of  re- 
duced volumes. 

Although  it  is  self-evident  that  if  the  public  interest  requires  that  total  con- 
sumption of  gasoline  be  held  stable  or  reduced,  then  increases  in  volumes  at  any 
particular  service  station  can  be  achieved  only  if  there  are  off.setting  reductions 
in  volumes  at  other  stations.  Crown  Central  does  not  believe  that  this  warrants 
a  conclusion  that  it  is  contrary  to  the  public  interest  to  have  gasoline  marketed 
at  the  lowest  prices  possible.  The  opposite  appears  from  the  stated  purposes  of 
the  Federal  Energy  Administration  Act  of  1974  "to  insure  fair  and  efficient  dis- 
tribution of,  and  *  *  *  fair  and  reasonable  consumer  prices  for,"  energy  supplies. 
Similarly,  the  Mandatory  Petroleum  Allocation  Act  of  1973  directs  that  the 
Regulations  shall,  to  the  maximum  extent  practicable,  provide  for  "restor(ing) 
and  foster (ing)  competition",  "economic  efficiency"  and  "minimization  of  eco- 
nomic distortion,  inflexibility,  and  unnecessary  interference  with  market  mech- 
anisms." 

It  is  a  matter  of  common  knowledge  that  for  a  number  of  months  that  as  a 
consequence  of  increases  in  available  supplies  and  reduced  effective  demand,  the 
prices  for  gasoline  have  generally  been  lower  than  permissible  ceiling  prices  at 
both  the  wholesale  and  retail  levels. 

Normally  it  would  be  expected  that  the  operation  of  usual  market  mechanisms 
in  this  type  of  market  condition  would  cause  operators  of  service  station.s  which 
have  a  cr.jiacity  to  handle  large  volumes;  at  low  iinit  costs  and  which  can  actually 
secure  such  volumes  because  their  supplier  has  an  allocation  fraction  of  more  than 
one  to  reduce  their  margins  and  increase  their  share  of  the  effective  demand.  This 
has  actually  occurred  in  some  instances.  However,  as  is  apparent  from  the  data 
contained  in  the  attached  Schedules,  manv  opprators  have  chosen  to  maintain 
high  margins  notwithstanding  reductions  in  volumes  below  previously  achieved 
levels  which  were  utilized  in  establishing  their  adjusted  ba.se  volumes  for  alio- 
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cation  purposes,  since  this  enables  them  to  make  a  higher  net  profit  than  oper- 
ators of  comparable  stations  who  have  elected  to  maintain  lower  reasonable 
margins. 

It  is  Crown  Central's  belief  that  this  economically  undesirable  action  results 
primarily  from  Section  212.103(b)  of  the  Regulations,  which  prohibits  any  in- 
crease in  the  obligation  to  sell  gasoline  above  the  level  which  prevailed  tor  the 
particular  operator  under  the  lease  provisions  wliicli  prevailed  uu  May  15,  1973, 
and  thus  prevents  the  lessor  from  requiring  the  operator  to  sell  the  larger  quan- 
tities which  could  be  sold  at  competitive  prices. 

Another  contributing  factor  is  the  absence  of  any  provision  in  the  allocation 
Regulations  to  protect  the  dealer  who  has  priced  competitively  with  a  corre- 
sponding increase  in  volume  against  the  risk  of  very  severe  cutbacks  in  available 
supplies  if  the  supplier's  allocation  fraction  should  again  drop  below  one. 

It  is  Crown  Central's  belief  that  there  are  probably  a  large  number  of  conven- 
tional service  stations  which  have  a  substantially  higher  unit  cost  at  the 
present  time  than  thev  had  on  May  15,  1973  and  that  the  permitted  increase 
under  Section  212.87(c)  (4)  (ii)  and  Section  212.93(b)  (1)  (ii)  should  be  set 
at  a  level  suflSciently  high  to  permit  recoupment  of  these  increased  costs  not- 
withstanding that  such  level  probably  will  be  much  higher  than  is  necessary 
in  the  case  of  high  volume  service  stations.  However,  if  this  is  done  and  no  other 
change  is  made  in  the  Regulations  it  is  apparent  from  the  data  contained  in  the 
Schedules  that  many  operators  will  be  able  to  continue  to  charge  unnecessarily 
hifih  prices  and  to  retain  for  their  own  benefit  the  savings  inherent  in  etficient, 
high  volume  distribution  instead  of  passing  these  savings  on  to  the  consuming 
public.  (Accordingly,  it  is  submitted  that  provision  should  be  made  to  encourage 
actual  competition  and  pass-through  of  the  potential  savings. 

"While  it  might  be  possible  to  amend  Sections  212.S7(c)  (4)  (ii)  and  212.93(b)  (1) 
so  as  to  prohibit  increases  in  the  maximum  permitted  amount  per  gallon  where 
such  increases  are  not  really  needed,  such  an  amendment  would  be  difiicult  to 
administer,  and  Crown  Central  believes  that  the  desired  result  can  be  accom- 
plished more  readily  by  the  following  changes  in  Section  212.10(b)  and  in  Part 
211,  Mandatory  Petroleum  Allocation  Regulations : 

1.    CHANGE   IN    SECTION    212.10.3(b) 

This  Section  would  be  amended  so  as  to  permit  an  increase  of  the  retailer's 
obligation  to  sell  gasoline  to  a  level  equal  to  the  higher  of  (a)  the  retailer's 
adjusted  base  period  volume  or  (b)  any  higher  volume  actually  sold  subsequent 
to  January  15,  1974,  at  any  time  when  the  lessor's  allocation  fraction  is  more 
than  one. 

2.    CHANGES   IN    PART    211 

This  Part  of  the  Regulations  would  be  changed  so  as  to  provide  that  in  the 
event  at  any  time  when  the  supplier's  allocation  fraction  was  more  than  one  and 
the  purchases  by  the  reseller  were  more  than  10%  higher  than  such  reseller's 
adjusted  base  period  volume,  then  the  adjusted  base  period  volume  would  be 
increased  by  the  amount  of  the  increases  in  purchases  which  are  in  excess  of 
such  10%. 

It  is  further  recommended  that  in  the  event  a  retailer  became  entitled  to  an 
increased  base  period  volume  by  reason  of  increased  purchases  and  thereafter 
the  supplier's  allocation  fraction  became  less  than  one,  the  amount  by  which 
the  retailer  would  he  permitted  to  increase  the  margin  above  the  average  margin 
for  the  month  in  which  the  increase  in  adjusted  base  period  volume  was  earned 
be  limited  to  an  amount  necessary  to  maintain  the  same  total  net  margin  after 
crediting  any  operating  cost  reductions. 

It  is  submitted  that  the  above  changes  would  have  the  effect  of  permitting 
increases  in  prices  by  those  service  station  operators  who  actually  need  such 
increases  to  make  a  reasonable  profit,  while  at  the  same  time  encouraging  the 
pass-through  of  savings  in  marketing  costs  by  those  service  station  operators 
who  have  been  able  to  recoup  their  increased  costs  through  increased  volumes. 
As  indicated  above,  this  is  not  contrary  to  any  public  policy  of  reducing  tot.Tl 
consumption  of  gasoline,  which  should  be  accomplished  on  an  industry-wide  basis 
with  the  minimum  interference  with  competition  among  different  segments  of 
the  industry,  and  would  directly  foster  the  public  policy  of  avoiding  unnecessary 
price  increases. 

Respectfully  submitted. 

"William  R.  Snyder, 
Manager,  Corporate  Administration. 
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SCHEDULE  I 


Actual  station  sales  (gallons) 


Station  No. 


January 
1975 


May  1973 


Dealer  margins  (cents   per  gallon-regular 
January  and  premium) 

1975 


allocation    January  1975 


May  1973 


1-1— I 
1-2-1 
1-3-1 

1-4—1 

1-5-1 

1-6—1 

1-7—1 

1-8—11 

1-9-1 

1-10- 

1-11— 

1-12— 

1-13— 

1-14— 

1-15—! 

1-16— 

1-17— 

1-18— 

1-19— 

1-20— 

i-21— 

1-22— 

1-23— 

1-24- 

1-25- 

1-26— 

1-27- 

1-28— 

1-29— 

1-30— 

1-31— 

1-32- 

1-33—' 

1-34—1 

1-35— 

1-36—1 

1-37— 

1-38— 

1-39— 

1-40—1 

1-41— 

1-42— i 

1-43-1 

1-44— 

1-45— 

1-46— 

1-47- 

1-48— 

1-49— 

1-50— 

1-51- 

1-52- 

1-53— 

1-54- 

1-55— 

1-56— 

1-57— 

1-58— 

1-59— 

1-60- 

1-61- 

1-62- 

1-63— 

1-64— 

1-65— 

1-66— 

1-67- 

1-68- 
1-69— 
1-70- 
1-71- 
1-72- 
1-73— 
1-74— 
1-75— 
1-76- 
1-77- 
1-78- 
1-79- 


-3 493,300  307,800  305,100 

-2. 405,900  329,100  3d&,  200 

-1 404,100  335,000  433,900 

-6 380,800  284,700  356,000 

-10_.. 376,400  239,100  321,900 

-42. 359,000  144,200  197,200 

-5... 333,400  300,300  332,800 

-20 307,200  133,  FOO  234,500 

-7 292,200  273,300  311,300 

1-55 280,900  120,300  236,200 

!-4 _._  270,700  302,300  256,200 

1-30... _ 268,400  164,900  222,900 

1-8... 268,200  262,500  289,200 

1-12 262,000  214,200  287,400 

1-14 258,400  202,300  286,200 

1-39.. 256,200  151,000  240,500 

1-13.. 2S4,900  191,900  218,100 

1-38 254,800  157,500  194,400 

1-11 254,700  234,500  280,600 

1-43 251,900  143,700  190,500 

1-32 247,400  163,500  218,900 

1-28... 242,300  165,400  262,000 

1-40 235,900  146,200  281,800 

1-16 234,100  193,900  226,300 

1-9 ._ 232,500  242,100  271,700 

1-44... 232,500  142,300  165,200 

1-21.. 226,100  182,500  257,200 

1-24.. 218,600  179,800  197,400 

1-26... 206,800  167,900  241,500 

1-46 206,200  136,500  177,200 

1-13... 205,800  210,000  247,600 

1-35 205,400  159,500  242,400 

1-22... 201,700  181,500  232,900 

1-17.... 199,500  193,500  216,000 

1-99. 196,800  62,600  268,100 

1-47... 190,000  128,100  168,100 

1-80 186,800  89,900  131,200 

1-27 183,500  166,900  173,100 

1-45... 183,500  138,200  193,500 

1-87 183,000  81,200  115,200 

1-37 182,500  158,400  188,300 

1-31. 181,600  164,200  194,300 

1-19... 180,500  188,100  203,700 

1-23 180,300  181,400  236,600 

1-15 172,700  194,300  208,000 

1-87.. 169,700  116,700  179,100 

1-34. 167,400  160,900  261,500 

1-56 165,400  118,700  184,300 

1-25 161,500  179,100  191,200 

1-41 156,800  145,300  175,400 

1-49 156,700  127,200  179,100 

1-51 155,500  124,300  156,900 

1-60 152,500  114,000  146,700 

1-36 _.  152,400  158,500  207,500 

1-33 151,500  163,000  181,900 

1-57 149,200  118,200  150,700 

1-29 143,500  165,100  167,300 

1-1C2. 142,400  59,800  90,700 

1-90 134,500  73,200  129,800 

1-67 134,200  102,000  98,600 

1-59 131,400  115,900  159,700 

1-71 131,400  97,100  102,100 

1-50 125,800  126,000  141,600 

1-54... 124,600  121,300  145,900 

1-64 123,600  109,500  120.100 

1-61 123,300  111,500  140,300 

1-65 119,500  106,200  118,000 

1-89 118,900  74,600  118,000 

1-82 118,500  87,700  94,900 

1-79 118,100  92,500  92,800 

1-63.... 116,300  110,200  167,100 

1-69 115,000  99,100  140,300 

1-115. 114,500  44,700  61,000 

1-66 113,600  102,400  126,000 

1-110... 113,100  53,200  87,200 

1-48 110,600  127,800  184,800 

1-116 104,800  40,800  60,000 

1-84 104,700  85,200  111,500 

1-72 103,900  95,200  74,000 


6.25  to  7.75 5.75  to  6.00. 

6.25  to  6.75 5.75  to  7.00. 

7.25  to  8.75 5.75  to  6.25. 

6.25  to  7.75 5.75  to  6.25. 

6.25  to  6.75 5.75  to  6.25. 

6.25  to  6.75 5.75tob.25. 

6.25  to  7.75 5.75  to  6.25. 

6.25  to  6.75 5.75  to  6.25. 

7.25  to  8.65 5.75  to  6.25. 

5.95  to  6.37 5.775  to  6.225. 

8.25  to  9.25 5.75  to  6.25. 

6.12  to  6.48 5.925  to  6.4. 

7.25  to  8.75 5.75  to  6.25. 

5.85  to  6.37 5.775  to  6.225. 

7.25  to  7.75 5.75  to  6.25. 

5.95  to  6.37 5.775  to  6.25. 

6.25  to  6.75 5.75  to  6.225. 

3to6.50_. 5.75  to  6.25. 

7.25  to  9.75 5.75  to  6.25. 

7.25  to  8.75 5.75  to  5.25 

8.25  to  9.75. _ _.  5.75  to  5.25. 

7.25  to  8.25 5.75  to  6.25. 

8.25  to  8.75 -...  5.75  to  6.25. 

8.25  to  8.75 5.75to6.2'o. 

7.25  to  9.75 5.75  to  6.25. 

6.25  to  8.75 5.75  to  6.25. 

6.85  to  7.37 5.775  to  6.225. 

6.25  to  6.75 6  to  6.50. 

7.25  to  7.75. 5.75  to  6.25. 

8.25  to  8.75 5.75  to  6.25. 

7.25  to  8.75 5.75  to  6.25. 

8.25  to  8.75 5.75  to  6.25. 

7.25  to  7.75 5.75  to  6.25. 

7.25  to  8.75 5.75  to  6.25. 

8.25  to  9.25 5.75  to  6.25. 

6.25  to  7.75 5.75  to  6.25. 

5.75  to  6.25 5.925  to  6.4. 

8.25  to  8.75. 5.75  to  6.25. 

9.25  to  9.75... 6  to  6.50. 

CO-OP 6  to  6.50. 

6.25  to  9.75 5.75  to  6.25. 

6.25  to  7.75 5.75  to  6.25. 

8.25  to  8.75 5.75  to  6.25. 

8.25  to  8. 75 5.75  to  6.25. 

7.25  to  8.75... 5.75  to  6.25. 

7.25  to  8. 75 5.75  to  6.25. 

6.85  to  7.37 5.775  to  6.225. 

6.25  to  6.75 6  to  6.60. 

8to8.50.. 6to6.50. 

6.25  to  6.75 5.75  to  6.25. 

6.85  to  7.37 5.775  to  6.225. 

7.25  to  7.75 5.25  to  6.25. 

6.25  to  8.75 5.75  to  6.25. 

7.25  to  8.75 5.75  to  6.25. 

7  to  8. 50 6  to  6.50. 

7.25  to  9.75 5.75  to  6.25. 

6.85  to  7.37. 5.775  to  6.225. 

CO-OP.__. CO-OP. 

8  25  to  8.75 5.75  to  6.25. 

8.25  to  8.75 5.25  to  5.75. 

6.25  to  8.25 5.75  to  6.25. 

5  50  to  6.25 5  to  5.75. 

CO-OP.... 5.775  to  6.225. 

6.25  to  6.75 5.75  to  6.25. 

6.25  to  6.75 5.75  to  6.25. 

7.85  to  8.27 5.775  to  6.225. 

F.S.  7-7.50  to  5-5.50  6  to  6.50. 

SS 

6.25  to  6.75 6.50  to  7. 

6.25  to  6.75 5.75  to  5.25. 

6.87  to  8.2 5.925  to  6.4. 

6.25  to  6.75 5.75  to  6.25. 

6  to  8.50 6  to  6.50. 

5.75  to  6.25 7.175  to  7.65. 

5.75  to  6.25 5.925  to  6.4. 

6  to  6.50 6.425  to  6.9. 

9  to  9.50 6  to  6.50. 

CO-OP CO-OP. 

6.87  to  8.2 5.925  to  6.4. 

5.25  to  6 5  to  5.75. 
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SCHEDULE  I— Continued 


Station  No. 


Actual  station  sales  (gallons) 


January 
1975 


May  1973 


Dealer  margins  (cents   per  gallon-regular 
January  and  premium) 

1975 


allocation    January  1975 


May  1973 


1-80- 1 1-75..-. 
1-81—11-98.... 
1-82-11-88... . 
1-83— 11-114... 
l-84-ll-105_.. 
I-85-II-76... 
1-86-11-118... 
1-87-1 1-92... 
1-88-11-101... 
1-89— 11-81... 
1-90— 11-73... 
1-91— 11-94... 
1-92-1 1-121.. 
1-93- 1 1-62... 
1-94-1 1-103.. 
1-95-1 1-68... 
1-96-1 1-113.. 
1-97-11-95... 
1-98— 11-74... 
1-99— 11-106.. 
I-100-II-86.. 
1-101— 11-93.. 
1-102-1 1-53.. 
1-103— 11-100. 

I -104- 1 1-52.. 
1-105-11-91.. 
1-106— 11-83.. 
1-107—11-97.. 
1-108-1 1-85.. 
1-109-11-112. 
I-UO— ll-78_. 
1-111—11-108. 
1-112-11-107. 
1-113—11-96.. 
1-114—11-119. 
1-115—11-120. 
1-116-11-104. 
1-117-11-117. 
1-118—11-122. 
1-119—11-109. 
I-120-II-111. 
1-121-1 1-77.. 
I-122-II-123. 
1-123-11-70.. 


102  300  92,900  94,100  5.75  to  7.25 6.75  to  7.25. 

101,400  63,300  96,200  6.12  to  6.48. 7.675  to  8.15. 

97,300  77,200  66,600  CO-OP. CO-OP. 

97,000  44,800  60,100  CO-OP.. CO-OP. 

94,900  56,900  78.000  CO-OP 5.75  to  6.25. 

93,000  92,900  114,500  6.1  to  6.52 5.775  to  6.225. 

92,500  38,100  90,000  6.12  to  6.48 5.925  to  6.4. 

91,700  67,200  96,100  6.34  to  6.7 7.425  to  7.9. 

89,100  61,400  70,800  CO-OP CO-OP. 

88, 700  88,  900  125,  600  8.25  to  9.25 5.75  to  6.25. 

38,400  94,000  99,000  6.1to7.42.. 5.775  to  6.225. 

87,  500  65,  000  63,  000  5.7  to  7.23 5.925  to  6.4. 

87,500  34,000  53,100  CO-OP 5.925  to  6.4. 

84,100  111,300  126,000  8.25  to  8.75 5.75  to  6.25. 

83,600  53,000  66,800  5.75  to  7.21 6.925  to  7.4. 

81,700  99,900  104,500  6.1to7.2-. 5.775  to  G.225. 

80,700  45,000  69,000  5.75  to  6.25 CO-OP. 

80,200  64.700  68,000  CO-OP 6  to  6.50. 

79.100  93,800  99,500  7  to  7.50 6  to  6.50. 

77,800  55,600  75,900  6.25  to  6.75 5.75  to  6.25. 

76,700  82,200  91,500  6.87  to  7.23 5.925  to  6.4. 

76,300  65,900  69,700  8.25  to  9.34 5.75  to  6.25. 

74,300  121,900  158.200  8.75  to  9.25 5.75  to  6.25. 

74,000  62,000  63,400  CO-OP F.S.    6.75   to   7.25— 

5.75   to   6.25   S.S. 

72,600  122,400  142,300  9  to  9.50 6  to  6.50. 

70,600  68,200  74,700  6  to  6.50 7.50  to  8. 

69,200  86,200  73,000  5.75  to  6.50 5  to  5.75. 

65,700  63,800  79,300  6.12  to  6.48 5.925  to  6.4. 

66,800  84,000  89,100  CO-OP 5  to  5.75. 

65,100  45,500  61,000  CO-OP.... CO-OP. 

59,600  90,800  95,000  7  to  7.42 5.775  to  6.225. 

59,500  54,400  59,100  CO-OP CO-OP... 

59,000  55,300  60,100  5.9  to  7.23 7.675to8.15. 

56,400  55,200  66,000  CO-OP 7.50  to  8. 

54,000  34,300  68,000  9  to  9.50 6  to  6.50. 

52,300  34,100  38,800  6  to  6.50 6.25  to  6.75. 

45,800  57,900  57,300  CO-OP CO-OP. 

42,700  40,300  50,400  5.9  to  6.26 7.675  to  8.15. 

42,300  33,600  38,800  CO-OP 8.50  to  9. 

39,600  53,300  61,700  CO-OP.. 6.925  to  7.4. 

39,500  47,600  62,400  5.9  to  6.26 7.675  to  8.15. 

35,300  91,300  74,100  6.1  to  6.53. 5.775  to  6.225. 

31,900  30,700  37,300  7.9  to  8126 7.925  to  8.4. 

22,900  97,600  123,900  8  to  8.50 6to6.50. 


SCHEDULE  II 


Actual  station  sales  (gallons) 


Station  No. 


January  1975 
May  1973     January  1975  allocation 


Dealer  margins  (cents  per  gallon— regular 
and  premium) 


May  1973 


January  1975 


1-3— Ij-l  335,000  40'4, 100  433,900 

1-2— 11-2 329,100  405,900  355,200 

|-l_||-3         307,800  493,300  305,100 

|_ll_ll-4 302,300  270,700  296,200 

l_7_ll-5  '"" 300,300  333,400  332,800 

l_4_ll-6 284,700  380,800  356,600 

l-9_||-7 273,300  292,200  311,300 

l_13_II-8" ::"."  262,500  268,200  289,200 

1-25-11-9 '"              .  242,100  232,500  271,700 

1-5-11-10 239,100  376,400  321,900 

|_19_||_ll' 234,500  254,700  280,600 

l-14_ll-12 214,200  262,000  287,400 

l-31_ll-13" """"  210,000  205,800  247,600 

|_15_||-14                  '  202,300  258,400  286,200 

l-45_||-15 194,300  172,700  208,000 

1-24—11-16'"" 193,900  234,100  226,300 

l_34_ll-17 """  193,500  199,500  216,000 

|_17_||-18 191,900  254,900  218,100 

|-43_||-19'" "       .  188,100  180,500  203,700 

l_8_i|-20 ""'     .  183,500  307,200  234,500 

1-27—11-21 ""  182,500  226,100  257,200 

I-33-II-22"' .'."."."."  181,500  201,700  232,900 

|-44_l|-23                       .  181,400  180,300  236,600 


5.75  to  6.25 7.25  to  8.75. 

5.75  to  6.25 6.25  to  6.75. 

5.75  to  6 6.25  to  6.75. 

5.75  to  6.25 8.25  to  9.25. 

5.75  to  6.25 6.25  to  7.75. 

5.75  to  6.25 6.25  to  7.75. 

5.75  to  6.25 7.25  to  8.75. 

5.75  to  6.25 7.25  to  8.7.5. 

5.75  to  6.25 7.25  to  9.75. 

5.75  to  6.25 6.25  to  6.75. 

5.75  to  6.25. 7.25  to  9.75. 

5.775  to  6.225 6.85  to  6.37 

5.75  to  6.25 7.25  to  8.75. 

5.75  to  6.25. 7.25  to  7.75. 

5.75  to  5.25 7.25  to  8.75. 

5.75  to  6.25 8.25  to  8.75. 

5.75  to  6.25.... 7.25  to  8.75. 

5.75  to  6.25 6.25  to  6.75. 

5.75  to  6.25.... 8.25  to  8.75. 

5.75  to  6.25 6.25  to  6.75. 

5.775  to  6.225 6.85  to  7.37. 

5.  75  to  6. 25 7. 25  to  7. 75. 

5.  75  to  6.25 8.25  to  8.  75. 
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Actual  station  sales  (gallons) 


Station  No. 


January 
1975 


May  1973 


Dealer  margins  (cents   per  gallon-regular 
January  and  premium) 

1975 


allocation    January  1975 


May  1973 


1-28— 11-24 179,800  218,600  197,400 

1-49— 11-25.. 179,100             161,500  191,200 

1-29— 11-26 167,900             206,800  241,500 

I-38-II-27 166,900             183,500  173,100 

1-22— 11-28 165,400  242,300  262,000 

1-57— 11-29 165,100  143,500  167,300 

1-12— 11-30 164,900  268,400  222,900 

1-42— 11-31 164,200  181,600  194,300 

1-21— 11-32 163,500  247,400  218,900 

1-55— 11-33 163,000  151,500  181,900 

I-47-II-34 160,900  167,400  261,500 

1-32— 11-35 159,500  205,400  242,400 

I-54-II-36. 158,500  152,400  207,500 

1-41— 11-37 158,400  182,500  188,300 

1-18— 11-38 157,500  254,800  194,400 

1-16— 11-39. 151,000  256,200  240,500 

1-23— 11-40 146,200  235,900  281,800 

1-50— 11-41 145,300  156,800  175,400 

1-6— 11-42   144,200  359,100  197,200 

1-20— 11-43 .-. 143,700  251,900  190,500 

1-26— 11-44 142,300  232,500  165,200 

|_39_||-45 138,200  183,500  193,500 

1-30— 11-46 136,500  206,200  177,200 

1-36— 11-47... 128,100  190,000  168,100 

I-76-II-48 127,800  110,600  184,800 

I-51-II-49 127,200  156,700  179,100 

1-63— 11-50 126,000  125,800  141,600 

1-52— 11-51 124,300  155,500  156,900 

1-104— 11-52. 122,400               72,600  142,300 

1-102— 11-53 121,900               74,300  158,200 

1-64— 11-54 121,300  124,600  145,900 

1-10— 11-55.. 120,300  280,900  236,200 

1-48— 11-56 118,700  165,400  184,300 

1-56— 11-57 118,200  149.200  150,700 

1-46— 11-58 -.  116,700  169,700  179,100 

1-61— 11-59 115,900  131,400  159,700 

1-53— 11-60 114,000  152,500  146,700 

1-66— 11-61 111,500  123,300  140,300 

1-93-11-62 111,300  84,100  126,000 

1-71— 11-63 110,200  116,300  167,100 

1-65— 11-64 109,500  123,600  120,100 

1-67— 11-65 106,200  119,500  118,000 

|-74_1|_66 102,400  113,600  126,000 

1-60— 11-67 102,000  134,200  98,600 

1-95— 11-68 99,900  81,700  104,500 

1-72— 11-69 99,100  115,000  140,300 

1-123— 11-70 97,600  22,900  123,900 

1-62— 11-71 97,100  131,400  102,100 

1-79— 11-72 95,200  103,900  74,000 

1-90—11-73 94,000  18,400  99,000 

1-98— 11-74 93,800  79,100  99,500 

1-80—11-75.. 92,900  102,300  94,100 

1-85— 11-76.. 92,900  93,000  114,500 

1-101— 11-77 91,300  35,300  74,100 

1-110— 11-78 90,800  59,600  95,000 

1-70— 11-79 90,500  118,100  92,800 

1-37—11-80 89,900  186,800  131,200 

1-89— 11-81. 88,900  88,700  125,600 

1-69—11-82 87,700  118,500  94,900 

1-106—11-83 86,200  69,200  73,000 

1-78— 11-84.. 85,200  104,700  111,500 

1-108— 11-85... 84,000  66,800  89,100 

1-100— 11-86. 82,200  76,700  91,500 

1-46—11-87. _ 81,200  183,000  115,200 

1-82— 11-88 77,200  97,300  66,600 

1-68— 11-89.. 74,600  118,900  118,000 

1-59— 11-90 _ 73.200  134,500  129,800 

1-105-11-91... 68,200  70,600  74,700 

I-87-II-92 67,200  11,700  96,100 

1-101— ll-93_. 65,900  46,300  69,700 

1-91— 11-94 65,000  87,500  68,000 

1-97— 11-95 _ 64,700  80,200  68,000 

1-113— 11-96 _ 64,200  56,400  66,000 

1-107— 11-97... 63,800  68,700  79,300 

1-81— 11-98 63,300  101,400  96,200 

1-35— 11-99 62,600  196,800  268,100 

1-103— 11-100 62,000  74,000  63,400 


6  to  6.  50 6.  25  to  6.  75. 

6  to  6.  50... 8  to  8.50. 

5.  75  to  6.  25 7.  25  to  7.  75. 

5.75  to  6.25. 8.25  to  8.75. 

5.75  to  6.25- .-  7.25  to  8.25. 

5.  775  to  6.  225 6.  85  to  7. 37. 

5.  905  to  6. 4.  _ 6.12  to  6. 48. 

5.75to6.25 6.25  to  7.75. 

5.75  to  6.25 8.25  to  9.75. 

6to6.50.._ 7  to  8.50. 

5. 775  to  6.  225 6.  85  to  7.  37. 

5.  75  to  6.  25- 8.  25  to  8.  75. 

5.  75  to  6.  25. 7.  25  to  8.  75. 

5.  75  to  6.  25 6.  25  to  8.  75. 

5.  75  to  6.  25. 3  to  6.  50. 

5.  775  to  6.  225 5.  95  to  6.  37. 

5.  75  to  6.  25 8.  25  to  8.  75. 

5.75  to  6.25 6.25  to  6.75. 

5.75  to  6.25. 6.25  to  6.75. 

5.  75  to  6.  25 7.  25  to  8.  75. 

5.  75  to  6.  25 6. 25  to  8.  75. 

6to6.50. 9.25  to  9.75. 

5.75  to  6.25 8.25  to  8.75. 

5.75  to  6.25 6.25  to  7.75. 

6to6.50 9to9.50. 

5.775  to  6.225 6.85  to  7.37. 

5.775  to  6.225 Co-op. 

5.75  to  6.25 7.25  to  7.75. 

6  to  6. 50 9  to  9.50. 

5.75  to  6.25 8.75  to  9.25. 

5.75  to  6.25.. 6.25  to  6.75. 

5.775  to  6.225 5.95  to  6.37. 

6  to  6.50 6.25  to  6.75. 

5.75  to  6.25 7.25  to  9.75. 

5.75  to  6.25 7.25  to  8.75. 

5.75  to  6.25 6.25  to  8.75. 

5.75  to  6.25 6.25  to  8.75. 

5.775  to  6.25 7.85  to  8.27. 

5.75  to  6.25 8.25  to  8.75. 

5.75  to  6.25 6.25  to  6.75. 

5.75  to  6.25 6.25  to  6.75. 

6  to  6.50  F.S 7-7.50  to  5.50  S.S. 

5.925  to  6.4 5.75  to  6.25. 

5.25  to  5.75 8.25  to  8.75. 

5.775  to  6.225 6.1  to  7.2, 

6  to  6.50 6  to  8.50. 

6  to  6.50 8  to  8.50. 

5  to  5.75 5.50  to  6.25. 

5  to  5. 75 5.25  to  6. 

5.775  to  6.225 6.1  to  7.42, 

6  to  6.50 7  to  7.50. 

6.75  to  7.25 5.75  to  7.25, 

5.775  to  6.225 6.1  6.52. 

5.775  to  6.225.. 6.  to  6.52 

5.775  to  6.225 7  to  7.42. 

5.925  to  6.4 6.87  to  8.2. 

6.925  to  6.4 5.75  yo  6.25. 

5.75  to  6.25 8.25  to  9.25, 

5.75  to  6.25 6.25  to  6.75. 

5  to  5.75 5.75  to  6.50. 

5.925  to  6.4 6.87  to  8.2. 

5  to  5.75. Co-op. 

5.925  to  6.4 6.87  to  7.23. 

2  to  6.50 Co-op. 

Co-op Co-op. 

6.50  to7 6.25  to  6.75. 

5.75  to  6.25 8.25  to  8.75. 

7.50  to  8 6  to  6.50. 

7.425  to  7.9.... 6.34  to  6.7. 

5.75  to  6.25 8.25  to  9.75. 

5.925  to  6.4.... 5.9  to  7.23. 

6  to  6.50 Co-op. 

7.50  to  8. Co-op. 

5.925  to  6.4 6.12  to  6.48. 

7.675  to  8.15 6.12  to  6.48. 

5.75  to  6.25 8.25  to  9.25. 

F.S.  6.75-7.25  to  Co-op. 

5.75-6.25  S.S. 
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Station  No. 


Actual  station  sales  (gallons) 


January 
1975 


May  1973 


Dealer  margins  (cents   per  gallon-regular 
January  and  premium) 

1975 


allocation    January  1975 


May  1973 


1-88— 11-101.. 
1-58-11-102.. 
1-94—11-103.. 
1-116—11-104. 
M4— 11-105... 
1-99—11-106... 
I-112-II-107.. 
I-Ul— 11-108. 
1-119— 11-109. 
1-75— 11-110.. 
1-20— 11-111.. 
1-109—11-112. 
I-96-II-113.. 
I-83-II-114.. 
1-73— 11-115.. 
l-77-ll-116_. 
1-117-11-117. 
1-86—11-118.. 
I-114-II-119. 
I-115-II-120. 
1-92— 11-121  _. 
1-118— 11-122. 
1-122— 11-123. 


61,400 

89, 1000 

70,  800 

59,  800 

142,  400 

90,  700 

58,  000 

83,  600 

66,  800 

57, 900 

45,  800 

57,  300 

56,  900 

94,  900 

78,  000 

55,  600 

77,  800 

75,900 

55,  300 

59,  000 

60, 1675 

54,  400 

59,  500 

59, 100 

53,  300 

39,  600 

61,700 

53,  200 

113,100 

97,  200 

47,  600 

39,  500 

62,  400 

45, 500 

65, 100 

61,000 

45,  000 

80,  700 

69,  000 

44,  800 

97, 100 

60, 100 

44,  700 

114,500 

61,000 

40,  800 

104,  800 

60, 000 

40,  300 

42,  700 

50,  400 

38, 100 

92,  800 

90, 000 

34,  300 

54,  000 

68, 000 

34, 100 

52, 300 

38,  800 

34,  000 

87,  500 

53, 100 

33,  600 

42,  300 

38,  800 

30,  700 

31,900 

37,  300 

Co-op. Co-op. 

Co-op Co-op. 

6.925  to  7.4 5.75  to  7.21. 

Co-op.. Co-op. 

5.75  to  6.25.. Co-op. 

5.75  to  6.25 6.25  to  6  75. 

to  8.15. 5.9  to  7.23 

Co-cp.. Co-op. 

6.925  to  7.4 Co-op. 

6.425  to  6.9. 6  to  6.50. 

7.675  to  8.15 5.9  to  6.26. 

Co-op. Co-op. 

Co-op 5.75  to  6.25. 

Co-op Co-op. 

7.175  to  7.65 5.75  to  6.25. 

Co-op Co-op. 

7.675  to  8.15 5.90  to  6.26. 

5.925  to  6.4 6.12  to  6.48. 

6  to  6.50... 9  to  9.50. 

6.25  to  6.75.... 6  to  6.50. 

5.925  to  6.4 Co-op. 

8.50  to  9.. Co-op. 

7.925  to  8.4 7.9  to  8.26. 


Senator  Mathias.  The  committee  "will  hold  the  record  open  for 
responses  to  other  questions  that  counsel  will  provide.  The  record  will 
be  held  open  until  these  responses  are  received  from  FEA.  The  com- 
mittee will  stand  in  recess. 

[Whereupon,  at  12 :50  p.m.,  the  subcommittee  recessed,  subject  to  the 
call  of  the  chair.] 

o 


*' 


rtlO- 


